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OUR COVER 


Phe picture on our cover this month is of Stuart Rothman, th 


General Counsel of the National Labor Relations Board His ippoml 


] 


ment by President Kisenhower to a four-year term was contirmed by 


the Senate on May 14, and he was sworn into office on June 29 


Mir. Rothman was born in Minnesota in 1914. He earned B. \ 
and Lh. B. degrees from the University of Minnesota in 1937, and 
in 1938 he was awarded an LL... M. degree by Harvard Law School 
where he had been a research fellow in the graduate division The 
following vear he was appointed a Lat fellow and a consultant 
in the Hlarvard Graduate School of 

From 1947 to 1953 he was Minnesota’s director of hous ny anel 


urban development; from 1953 until his appointment as General Cour 


sel he was the Solicitor of Labor for the United States Departmes 
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Taft-Hartley Amendments. The Labor-Management Reporting 
and Disclosure Act of 1959 puts a new face on the Taft-Hartley Act 
The bulk of the changes occur in Title VII and cover these matters: 
state jurisdiction over NLRB cases falling in the no man’s land, voting 
rights of economic strikers, secondary boycotts, picketing, priority 
handling of discrimination cases, union security in the construction 
industry, delegation of election authority to regional directors and 
vacancy in the office of General Counsel 


The purpose of the article beginning at page 753 is to look into 
the future in order to predict what effects the Taft Hartley amend 
ments might have on management. The author, Harry H. Rains, does 
not merely restate the content of the various sections of the law, but 
gives an educated conjecture as to how the amendments will be used. 


For example, looking at the matter of federal-state jurisdiction, 
he says: “While it may not be apparent on its face, there can be no 
doubt that the section [Section 701] contemplates that the law to be 
applied by the state forums is state law. Congress has expressly 
rejected the proposal originally advanced by the Senate that state 
forums apply the federal law. It may well be that this reversal of 
judgment may prove the cure worse than the malady.” 


One big question at least arises under Section 701—will the NLRP. 
have to decline jurisdiction in each case before the state courts can 
assume jurisdicuon?’ To this type of question, Mr. Rains says: “By 
allowing the NLRB to ‘decline’ ‘by rules of decision’ or by ‘published 
rules’ concerning any ‘class or category of employers’, but limited to 
the minimum set by the ‘standards’ of August 1, 1959, it would seem 
that the standards were to provide the dividing line, and everything 


short of those criteria were automatically for the states.” 


In regard to secondary boycotts, this article says: “Perhaps, as a 
practical matter, the greatest benefit of the new provision [Section 
704| will accrue to the primary employer disputant who can now limit 
the scope of union pressure through secondary sources. The secondary 
employer's statement regarding such union pressures can now provide 
evidentiary support for the primary employer's charge of Section 
8(b)(4) violations.” 

Mr. Rains has offices at Mineola, Long Island, New York, and 
specializes as a management representative in the field of labor-man 
agement relations. 

The article which begins at page 763 also discusses the new amend 
ments to the Taft-Hartley Act. It is by John H. Fanning, who is a 
member of the National Labor Relations Board. 
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Hiring. An employer today has little resemblance to his counter 
part of a number of years ago. He is no longer really free to hire the 
employees of his choice. If the union with whom he bargains is strong 
enough, he will perhaps have endless limitations placed upon his hiring 
policies. The laws of a number of the states also severely limit his 
freedom in this area. The article beginning at page 767, by Walter 
L. Daykin of the Department of Labor and Management at the State 
University of lowa, analyzes the extent of the regulation of hiring by 
the federal government. The author focuses his attention upon the 
effects of such control on formerly managerial rights and the attempts 
of the government to control the encroachment of unions in the hiring 


process, He concludes 


‘It is clear that the term ‘employee’ has been defined in an all 
inclusive manner and now includes not only those actually on the pay 
roll of the employer but, under certain circumstances, those who apply 
for jobs. The employer is forbidden by the statute to discriminate 
against union members in the hiring process, because such behavior 
interferes with the legal right of employees to join unions of their own 
choosing. It is reasoned that the permitting of discriminatory hiring 


1 


on the part of the emplover could defeat unionism at the entrance in 


t 
) 


industry, just as firing for union activities could retard unionism at 
the exit from industry. Consequently, if jobs are available, the 
employer cannot refuse to hire qualified applicants because of their 


union participation.” 


Union Power. Over the past couple ol years the American public 
has become aware of the fact that some unions, at least, have an exces 
sive amount of power. Despite the great amount of publicity which 


has been given to the corruption and racketeering of union leaders by 


the publicity attendant upon the McClellan hearings, it may not be 
clear just what is the true nature and extent of such power Phe 


article by William H. Miernyk (page 776), who is the director of the 


Bureau of Business and Economic Research at Northeastern University 
in Boston, considers the need for a new approach to the evaluation of 
union power. He discusses the writings of one of the most articulate 
eritics of union power, Professor Edward H. Chamberlin of Harvard 
and he concludes: “What is needed is an analysis of power relation 
ships which recognizes that in collective bargaining power ranges along 
acontinuum. There are unions which have little power and there are 
unions so powerful that they are almost entirely free to dictate the 
terms which must be accepted by management. What is needed, in 
brief, is an analysis of union-management power relations which is a 
counterpart of Professor Chamberlin’s theory of monopolistic com 


petition in product markets.” 


Agency Shop. The agency shop is related to compulsory unionism, 
of which there are four basic types—the closed shop, union shop, 





In This Issue 745 





maintenance of membership and preferential hiring. The closed shop 
requires membership in the contracting union before a job applicant 
can be employed and for the duration of his employment ; it sometimes 
means that the employer hires only through the union. The union 
shop does not require an applicant to be a member of the union before 
he is hired, but it does require him’ to join and to continue in member 
ship in the union after he is hired. Maintenance of membership 


requires all members of the union to continue as members in good 
standing unless they utilize an escape clause to renounce membership ; 
it does not mean that all employees must be union members. Preferen 
tial hiring requires the employer to hire union men but only to the 
extent that the union can supply a sufficient number of qualified 
workers. 


In the Taft-Hartley Act, Congress effectively abolished the closed 
shop and preferential hiring, while permitting the union shop and 
maintenance of membership to be forbidden by the states. All of this 
has left the unions with a problem, one solution to which has been the 
agency shop, a compromise between the union shop and the closed 
shop. It requires that, although a man does not have to belong to the 
union, he has, in effect, to pay the union for the services of bargaining 


for him. 


Recently the agency shop has increasingly come up against state 
right-to-work statutes, a situation discussed in the article which begins 
at page 781. The author, Norman E. Jones, maintains that it was not 
the intention of Congress to permit the states to outlaw the agency 
shop by right-to-work laws. He has his own firm, Norman E. Jones 
and Associates, which specializes in labor relations consulting. 


Automation. The article which begins at page 796 looks at the 
dynamic field of automation from the point of view of its impact on 
the workers. One of the frequently expressed fears of organized labor 
is that automation will cause a vast pocket of unemployed or that, at 
least, 1t will displace a large number of workers. The author of this 
article is Herbert L. Kahn, an electrical engineer at Norwalk, Con 
necticut. His article grew out of a term paper submitted to Dr. Julius 
J. Manson of the New York State Mediation Board in fulfillment of 
the requirements for a labor-management course at Columbia University. 


Steel Strike. Just about the same time as we are going to press, 
the United States Supreme Court will be hearing arguments by the 
federal government and the Steelworkers about the injunction which 
was issued by a district court in Pittsburgh. 


At page 750 we give the chronological history of the strike to 
date, and beginning at page 819 we have a digest of the opinion of the 
Third Circuit which upheld the injunction’s constitutionality and also 
a digest of the dissent from that opinion. 
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Economy 





Cost of Living 


index, 1947-49 


UP. Prices of consumer goods and services rose 0.3 
per cent between August and September, 1959, accord 
ing to the Department of Labor’s Bureau of Labor 
Statistics. Prices were higher for all major groups 
of goods and services except transportation Food 
prices rose 0.3 per cent, prices of other nondurable 
commodities rose 0.6 per cent and prices of services 
rose 0.4 per cent. The prices of durable commodities 
remained at their August levels. 

The Consumer Price Index for September was 
125.2 per cent of the 1947-1949 average. The value of 


the consumer dollar fell to 79.9 cents 


dex 947-49 
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Production 


The Economy 


DOWN. Total output at factories and mines in Sep 
tember was 148 per cent of the 1947-1949 average. Steel 
production remained at 12 per cent of capacity, while 
depletion of steel inventories reduced activity in some 


industries, such as railroad equipment and shipbuilding 


Production in the nonferrous mining and manu 
facturing industries further declined reflecting the con 
tinuation of the work stoppages which began in 


\ugust 


The number of automobiles assembled, while up 
less than seasonally from August, recovered rapidly 


from the model-changeover low reached in early 


September. 
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Labor DOWN. Total civilian employment declined by 


900,000 between August and September to 66.3 million 





























Force ; 
as large numbers of students left the labor force to 
return to school. 

Unemployment declined by 200,000 to 3.2 million 
in September, while insured unemployment under state 
programs seasonally declined by 50,000 to 1.25 million. 

In addition to the 0.5 million steel workers on 
strike, some 160,000 workers in related industries were 
laid off by mid-September. 

Total nonagricultural employment dropped over 
the month by 800,000 to 60.1 million. All of this 
decline occurred among persons 14-24 years of age. 

Index, 1947-49 100 Dollars Hours 

200 2.40 56 

MANUFACTURING EMPLOYMENT & MANUFACTURING HOURS & EARNINGS 
PAYROLLS (production workers) 

1 ~ 220 fF + 52 

150Fr Payrolls 7 2.00 ' +48 

hi Average Hourly 
| Gross Earnings 

1255 — 4 1.80 + | teh ecole | 7 

| | 

100 el ee 7 1.60 gradi. paan OP ant ie 740 

Average Hours Per Week — 
75 [eeu tuveewcs oe 4 eeueert 1.40 See ee i Lett t edt iii) 36 
1956 1957 19586 1959 1956 1957 1958 1959 


Manufacturing DOWN. Although a small increase is normal at this 
Wages and time of the year, the average workweek of production 


workers in manufacturing industries declined to 404 


Hours lige i 
hours in September. However, the seasonal gains in 
the workweek in transportation equipment and petro 
leum somewhat offset the decline in other industries. 

Consequently, the average hourly earnings of pro 
duction workers in manufacturing industries rose two 
cents to $2.21, with holiday work at premium rates 
accounting for the gain. 

Since the average hourly earnings rose over the 
month, the average weekly earnings also rose in Sep- 
tember by 58 cents to $89.28. 
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Personal DOWN. [Personal income declined slightly in Sep- 
income tember from $380 billion to $379.6 billion. Labor and 
proprietor’s income were lower than in August, while 

personal interest and transfer payments were higher. 

\ccording to preliminary estimates, disposable 

personal income (seasonally adjusted) was unchanged 

between the second and third quarters, Total con 


sumption rose at an annual rate of $2.3 billion. 
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Construction DOWN. Expenditures for both private nonreside: 
tial and public construction (seasonally adjusted 
declined during September. The value of new coi 
struction put in place during September was $53 billios 
as compared with $55 billion in August 
Stock DOWN. Stock prices, according to the Securities and 
Prices Exchange Commission's index, declined from 433.9 
\ugust to 417.2 in September. The Dow-Jones closing 
industrial average for October 29 was 645.11 
Strikes UP. Approximately 13 million man-days of idleness 
SO per cent of which were due to the steel strike, wet 
caused by labor-management disputes during August 
This was the highest monthly total since June, 1952 
when another steel strike was in progress 
Consumer UP. Consumer credit outstanding rose about $050 
F} million in August, compared with an increase of abou 
redi 


$200 million in August, 1958 


The Economy 749 














Labor Relations 





Decisions of Courts and 
Administrative Agencies 








750 


The Steelworkers are fighting a forced return to work. ()n June 
30, the collective bargaining agreements between the Steelworkers 
and the steel companies expired, setting into motion the following 
sequence of events: July 15, the strike began; October 9, President 
Eisenhower appointed a board of inquiry; October 19, the board made 
its report and the President instructed the Attorney General to seek 
an injunction; October 21, an injunction was issued by a federal 
district court in Pittsburgh; October 21, the Third Circuit, acting 
upon a union appeal, stayed the execution of the injunction pending 
a hearing by the Third Circuit; October 27, the Third Circuit affirmed 
the injunction, but extended the stay for six days to permit a request 
for review by the United States Supreme Court; October 28, the 
Supreme Court refused to grant an application by the government to 
vacate the stay of execution if the striking union did not file its peti 
tion by October 29. A portion of the opinion of the Third Circuit 1s 


reproduced in our “Rank and File’ department at page 819 


Recognition picketing was enjoined in New York.—Last month 
we published a glossary of labor terms which had been prepared by 
Senator Barry M. Goldwater for use in the recent debate on the labor 
bill. The definition of recognition picketing was: “This is picketing 
which has as its objective compelling the employer to recognize the 
union as the bargaining agent for its employees without an election.” 
This definition seems to accept the obvious—there should be some 
employees to be represented. However, this isn’t always the situation. 


Recently a union wanted to represent nonexistent employees. 


When the equipment and fixtures of a bakery business were sold, 
the new owner decided to open a bakery shop at the same location. 
However, before any employees were hired, pickets appeared in front 
of the store carrying signs which, in part, stated: “This bakery is 
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unfair. \Ve appeal to you to help us win.” After several weeks, two 
employees, members of a local other than the one picketing the store 
were hired. The nonpicketing union then filed a petition with the 
state labor board requesting an election to resolve the conflicting 
claims of the two unions. Thereupon the picketing union filed charges 
with the state board claiming that the new owner was discriminating 
against its members. This charge was based upon the allegations that 
the new owner had coerced the former owner to discharge his 
employees and to terminate his contract with that local. The union 
also claimed that the hiring of employees of the other local was 
further evidence of discrimination. 


The bakery owner brought suit against the picketing union, seek 
ing money damages and an injunction against the picketing. The 


New York Supreme Court, Nassau County, said: “But for the alleged 


unfair labor practice charge by the defendant Union, the facts herein 
fall within the framework of the Goodwins, Inc. v. Hagedorn case {20 
LaBor Cases § 66,6009], 303 N. Y. 300. There is no strike in existence 
and no union has been selected by the employees. A proceeding is 
now pending before the New York State Labor Relations Board for 
an election. Under these facts, the employer could not acquiesce in 
the defendants’ demands and the only effect of the picketing is to 


subject the plaintiff employer to economic pressure. Coercion of this 


kind is clearly unlawful and can be enjoined.” The court also stated 
that “it does not appear to this court, that the plaintiff has engaged i 
any unfair labor practices as specified in the charges before the Labor 
Board.” Therefore, a temporary injunction was issued enjoining the 
union from picketing the bakery.—Pahrenburg’s Pastries, Inc. v. Dutto 


38 Lapor Cases § 65,774. 


Picketing as an instrument of communication was found to have 
limitations.—Here is another unusual case in which, by picketing, a 
union sought to become the bargaining agent for a man. The fact 
which makes this a unusual case is that the man was the owner of 
and sole barber in, a barber shop. “Thus,” a court said, “he has no 


employees, and at the same time he has no employer 


The court also pointed out: “At meetings of Local No. 9, the dis 
cussions naturally revolve around such subjects as wages to be asked 
of employers, working conditions to be sought of emplovers, vacations 
to be sought of employers.” This man, therefore, “could not partici 
pate in such discussions because it would be grotesque for him to ask 
himself how much salary he should pay himself, how much vacation 
he should allow himself, and what working conditions he should demand 


of himself.” 
The court also stated: 
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“. . . collective bargaining cannot possibly be used against an 
individual who has neither employees nor employer. The very word 


collective excludes the solitary individual. 


“Local 9 argues that it may not be enjoined from picketing 
[the] one-man barber shop because picketing is a form of free speech, 
which is constitutionally guaranteed. While it is true that picketing 
is in the realm of free speech, it is by no means synonymous with 
talking. Any person may, so long as he keeps the peace, does not dis 
turb traffic, and offends no specific law, stand on a street corner and 
express his views on any subject he wishes, but when he substitutes 
a stick and a placard for his tongue, he leaves speech and takes up a 
species of communication which is by no means the equivalent of 
talking. Of course, it is a form of communication which is allowed 
where collective bargaining is involved, and we have repeatedly so 
held, but here there is no controversy between management and 
labor. . . . Picketing cannot operate in a vacuum.” 

The Pennsylvania Supreme Court, Eastern District, therefore, 
affirmed an earlier order of the Court of Common Pleas No. 5 of Phila 
delphia County, which had enjoined the union from picketing in this 
case. But, on October 30, a petition for certiorari was filed with the 
United States Supreme Court, which still leaves the matter up in 
the air. 

There was a dissent from the decision of the state supreme court: 

“The union has not forced .. . [the barber] through unlawful 
coercion or violence to join the union; they have simply insisted upon 
telling the public the true facts. If telling the truth about him caused 

[him] to lose patronage, the loss is damnum absque injuria 


“By way of summary, then, it would appear that a state court 
can, so far as the Federal Constitution is concerned, enjoin picketing 
in a particular case if the picketing has an objective which violates the 
legitimate public policy of that state. However, a state may not issue 


a blanket injunction against all picketing. Nor may a state constitu 


tionally equate picketing itself with coercion or with a violation of 


state policy. Organizational purposes are always a proper objective 
of picketing and hence picketing for such purposes is constitutionally 
protected and cannot be enjoined by a state. 

“It is impossible not to conclude that the court below equated 
peaceful picketing for organizational and advertising purposes with 
coercion. That is precisely what we have said times without number 
it may not do. It amounts to a blanket proscription of all peaceful 
picketing. There was no evidence of intent to control prices.” 
Grimaldi v. Local No, 9 Journeymen Barbers, Hairdressers and Cosme 


tologists International Union, 37 Lawor Cases § 65,583. 
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What the New Labor Law 
Means to Management 


By HARRY H. RAINS 


This is a discussion of Title VII of the Labor-Management Reporting and 
Disclosure Act of 1959. Mr. Rains, a Mineola, New York attorney, exam- 
ines the changes in the Taft-Hartley Act in the light of what they are 
intended to accomplish, pointing out problems which may be left unset- 
tled or may be newly created as the NLRB begins to apply the new law. 
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trum, depending on where he is located and 


labor “ailments” hap to be 





spectrum trom 
senator 


At the other end of the 
New York, for example, is Florida 
Morse, in his heated critique of the section, 
related the story of the effort of the Hotel 
Workers Union to organize the employees 
of the hotels in Miami 


The union proposal to arrange w the 
ballot (the NLRB 


over the ho In 


employers for a secret 
had retused jurisdictior 
dustry at that 
union struck, Th 
held that a temporary 


1 


the union on the 


retused he 


time) Was ¢ 
urt of Florida 


Supreme Ce 
Injunction lay against 
orn statements of the 

During the 
ial court held 
Status 
Florida 
that 


Ila 


employers absent any evidencs 
period of the myjunction the tr 


hearings to determing the mapority 
of the 


reversed the tri 


union. The Supreme Court ot 


] court’s determination 
nm some casc ! I n established a 


He at the 


jority, on the Ving 
time of he t. The union 
had to sh picket 


ing began union 
d scvVvel 


but 


propose 
this majority, 


accept any method 
terrogation, to | 
agree One trial 
the issue by 
conduct the 

of Florida rul 
When 
final 
states 
that the 


activitle 


these 
they Wel 
Supreme 


state had Trac jurisdiction to enjoin 


governed | 
In view of in 
; ; 


state s 
S¢ tion 
only to provide riant 


ment of like Ci , | T Nay agera 


vate, rather th: mbalance 


of strength between tl al seems 
unfortunate that 

tor Morse, as 
little 


bodice Ss ot 


ment 
examination « 
law so s invoked 
‘Senator Morse's account is to be found in 
105 Congressional Record 16394-16395 rhe 
he cited were Sax Enterprises v. Hotel Employ 
ees Union, Local AFL, 28 LABOR CASES 
" 69,247, 80 So. 2d 602: Boca Raton Club, Inc. 1 
Hotel Employees 1 Local 5, AFL, 29 
LABOR CASES { 69.513, 83 So. 2d 11 Levy 1 
Hotel Emplovees | Local 5, 29 LABOR 
CASES § 69,513, 83 So. 2d 11 Thomas Jefferson, 
Inc. v. Hotel Employees Union, Local 255, 29 
LABOR CASES ‘ 69,692, 84 So. 2d 583: Hotel Em 
ployees Union, Local 255 1 Sar Enterprises, 
Inc., 36 LABOR CASES ‘ 65,145, 358 U. S. 27 
’*“Up until 2 ye when the 
cision was handed down by the Supreme 
we had no such thing as a no man’s land 
State courts were taking care of these 
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nion, 


nion, 


Guss de- 
Court 
The 


cases 


ars ayo 


The that the 


provision does not contemplate a move 
but, 


argument in some quarters 


into 
merely a returt 


apo 


the unknown rather, 


pre-Guss situation ot two years 


issue wasn’t of 


signincance, practical matter, 


the Board’s upgrading of 


re jurisdi 
1954 Sen 1 


j 


al standards in Kennedy's 


tatement that, \ proved 
v ary to ( ‘ Policy ou be 
remedied by | 


= 
velations 


r| 


I 
| 


dec lare d 


)t course, 


departure 


legislative 

was no problem in the field. So we 
something new we are 
that which was in effect 
had labor law up until 
Goldwater, at 105 Con 


ind there 
are not trying 
erely going back to 
all the years we have 
1957 (Senator 
gressional Record 16419.) 
Transfer 110 NLRB 493 
105 Congressional Record 16417 

10(a) of the Labor Management Re 
lations Act provides that the Board is em 
powered by agreement with any agency of any 
State or Territory to jurisdiction 
unless the provision of the State or 
Territorial statute is inconsistent with 
the corresponding provision of this Act or has 
construction inconsistent therewith 


Breeding Company, 


Section 


cede 


received a 
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During the first fifty years of our 
history, American jurisprudence pro- 
duced an average of 1,000 cases 
per year, 9,800 cases for the next 
fifty years, and 25,000 cases per 
year for the third fifty years. Cur- 
rently our tribunals produce in ex- 
cess of 40,000 cases per year 
for an estimate total of more than 
2,750,000 cases. — From the Chi- 
cago Bar Record, September, 1959. 





jurisdiction qu ion then becomes, 
he party secking a torum Where do 
go first for relief or, who decides that the 
NLRB has “declined” and that the state 
has jurisdiction ? 
Senator Morse read the language as call 


ing for the Board’s initial determination in 


105 Congressional Record 16392 3105 Congressional Record 16629 
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do, come within the Board's standards tive” of labor conduct a (srowme distrust 


Morse cites McAllister Transfer, In 110 of the attitude of the courts toward o1 


NLRB 1769, holding that in secondary boy ganized labor and its activities, coupled 

cott situations the affected operations of all ith the feeling that the one effective source 
¢ | » ort} Ps . Ps : 

secondary employers are added to the pri of labor strength—its use of economic pres 
ss ” ee ot aS 

mary employers’ in applying the jurisdic ‘ was being shackled by the application 

tional standards. and Reilly Cartage Con antiquated common law principles, led 


pany, 110 NLRB 1742, holding that the 


Board decide an unfair labor practice charge 


the passage in 1932 of Norris-LaGuardia’s 
veeping prohibition against court inter 
in a dispute even though without the se ference with labor activities of any sort, 
ondary bovcott ch: y the Board would econdary boycotts included 
not have taken jurisdiction. In view of It was some 15 years later, after 
these decisions it is possible, for example, wth and attainment of power of 
for a union to petition for an election and ized labor, that Congress, through the Labor 
be refused because of failure of the em Management Relations Act of 1947, sougl 


ployer to meet the Board’s standards. If it a return to the common law recognition of 
then engages in secondary boycott, the the basic inequity inherent in secondary 
total business of the inveclved employers action 

may serve to meet the Board’s jurisdictional 


Section 8(b)(4) of the Taft-Hartley Act 
standards If the state has entered the sit 
; was aimed simply at a return, insofar as 
uation because of the original form of the 
, , secondary boycotts were concerned, to the 
case, has it been automatically deposed by : 
; common law Without being specifically 
mentioned, second: 


7 


the later secondary action’ Further, what 


1 iry boycotts were out 
is the status of any state rulings which it ; 


lawed by making it a union unfair labor 
may have made in the interim’ Or suppos¢ a 

practice “to engage in, or to induce or en 
a state injunction against picketing and 


] 


the employees of any employer to 
dispute grows into second: 


tion: is the 


. ng im, 3 ike or a concerted refusal in 
state injunction then voided by the case’s 


irTy ac 


: mployment to use, 
becoming subject to federal jurisdiction =—— ; 
' manufacture, , transport, or other 


Such questions seem inherent in a system 


= ] 1] ol , , | | 
nancdic I ‘ < roods, articles, 
erected as here, providing for different ‘ wage ey 
legal consequences for the same acts 

In summation, it may be stated that inso 


far as the legislative intent seemed to 


provide a forum for the inhabitants of the employer’ 

no man’s land, the statute as drawn has — ynion and 

done so. Whether the former exile will be 

pleased with his new citizenship and whether : 
the forum and the NLRB will oe n- sla revealed severa 


work out acceptable rules for 

roles is highly debatable ronically enough, secondary empl 
very party sought to be protected, 
uninsulated f1 direct pressure f 


is, since the a \ banned Was 


Section 704—Secondary Boycotts 


The question of the involvement of a  ducement or encourag f “employees.” 
neutral third-party employer in a dispute Che use of the “employees of any empl 
between another employer ar union created doubt as to whether railroads, 


‘fair play” given lines and political subdivisions were i 


being contrary to 
early recognition by the courts iey held cluded within the 1 since the statutory 
such involvement to be an “unlawtul objec definition of “employer” excluded them 
“See, for example, Hopkins v. Oxley Stove Section 2(2) specifically excludes among 
Company, 83 F. 912 (CA-8, 1897) others ‘political subdivisions [nonprofit 
See Senator Taft, saying under hospital] any person subject to the 
the provisions of the Norris-LaGuardia Act it Railway Labor Act In an interesting 
became impossible to stop a secondary boycott development the Supreme Court found that a 
or any other kind of a strike, no matter how railroad picketed by a trucking company’s em 
unlawful it may have been at common law. All ployees as a result of a dispute with the truck 
this provision of the bill does is to reverse ing company could invoke the protection of 
the effect of the law as to secondary boycotts Section 8(b)(4) since it could be a person 
(93 Congressional Record 4198.) entitled to protection (/nternational Brother- 
“ Blectrical Workers, Local Samuel hood of Teamsters, Local 25 v. New York, Neu 
Langer), 82 NLRB 1028 (1949) Haven & Hartford Railroad Company, 29 LABOR 
CASES ‘ 69,667, 350 U. S. 155), but the Board 
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Use of the term “employee” seemed to omit 
who may have been 
subject to induce 


“con- 


supervisory officials 
union members 
ment.” The 
certed” action seemed to leave a “loophole 
a truck through” “—so 
Che use oO! 
publicizing to the con 
by the 


and/or 


ban on inducement to 


big enough to drive 
long as it was a single truck.” 
pickets purportedly 
t “untair 


sumer the sale « goods” 
neutral retailer served in practice to “induce” 
making deliveries.” Fi- 
nally, the “hot 
clauses seemed to provide an avenue 


private 


truck drivers from 


growing use of so-called 
cargo” 
through 


agreement what was 


accomplish by 
forbidde1 


which to 


otherwise 
by statute 

The 
detective 


fically, 
loopholes so that the 


aims to correct the 
Taft-Hartley 


seek to close the 


new legislation 


language of opeci- 
the amendments 
intent of the 


the business of an 


section 


the protection of uncon- 


third 


cerned person—is made effective 


“‘To Threaten, Coerce or Restrain” 
The 


untalt 


new statutory language makes it an 


labor practice “to threaten, coerce o1 


commerce 


restrain any person engaged in 


or in an industry affecting commerce” where 
an object is the specified objective of Section 
of &(b)(4).~ It union 


from bringing pressure directly against the 


clearly prohibits a 


secondary employer himselt 


interesting to note the difference in 
treatment < the secondary 
employer as distinguished from his 
Whereas Section &8(b)(4)(i) makes 
encourage” his 
8(b)(4) (i) it is 


It is 
the statutory 
em 
ployees 
“induce o1 


Section 


it unlawtul to 
employees, under 
coerce Or ré 


would 


“threaten, 
employer. The 
“inducement” 
Such 


only unlawful to 
strain” the 
to mez that 
plover i ill permissible 

blush, 


ould appear, at first 
mentioned guiding 


difference 


seem of the em 


allowance 


as consistent 


with the above principle 
(Footnote 17 continued) 

continues to maintain that this not mean 
that a railroad can be an ‘‘employer'’ for find- 
ing the inducement of their employees to strike 
to force the employer to doing business 
with the primary disputant See Seafarers 
International Union of North America, 124 
NLRB, No. 145 (1949) 

% Section 2(3) of the Labor Management Re 
lations Act’ specifically excludes supervisors 
from the definition of employee 

1% Segal Secondary Boycott Loopholes 10 
Labor Law Journal 175 (March, 1959), citing 
Hearings Before Committee on Education and 
Labor on H. R. 115 (83d Cong., Ist Sess., 1953) 
p. 3441 

»~NLRB v. 
pany, Inc., 19 
665 


does 


cease 


International Rir Milling Com- 


LABOR CASES * 66,346, 341 U. S 


New Labor Law 


play If the aim ol 
boycott legislation is the 


involuntary involvement of neutral third pat 


Ot lait ove! 


prevention of the 


ties, a third party logically should be free 


voluntarily to choose a side lo mduce his 


him and, hence, 


emplovee s inevitably coerces 


able te mauce the 
subject 


is prohibited To be 


employer directly means that he is 
to persuasion and supposedly still has the 


freedom necessary to make his own decision 


Uhe 


are mainly that 


objections specific provision 


Was unnecessary 
muld not indu its 


left witl 


men tt 
vhich to 


employer); 


{since a union C¢ 


strike, there was nothing 
threaten, coerce or restrain the 


e area between permitted inducement 


and illegal threat is, in the 


persuasion 


ntext of labor-management relations, al 


impossible of discernment (for ex 


heretofore allowing a “weak” 
der his collec 


inferring that 


be nforced to the 


a union 
some flexibility u 


bargaining agreement, 


scribed a 
lucement ot 
employees limited pages and 


] 1] 
) il 


seeming] 


] 


doing whi already 


r, the mere f: hat sucl 


proscribec i ) OF] 


been | 


rence (witness 
hov« 
Outlawn 


oO al 


be deniec 
find the di 
Practica eK ing, r 


tanding 


fruitful 
mere 

tative 
Capital Service Ine 


VLRB, 23 LABOR 
848 (CA-9 1953) 


See for example 
d.b.a. Danish Maid Bakery 1 
CASES ° 67,615 204 =F 2d 
(distinction made between picketing at con 
sumers entrance and delivery entrance 

United Brotherhood of Carpenters 4 
of America, Local 1976 v. NLRB (Sand Door and 
Company), 35 LABOR CASES 71,599 
where the Supreme Court held that 
such clauses could not make the induce- 
ment of employees, but did not decide the 
validity of hot cargo clauses per sé 

Sec. 8(b)(4)(ii) of the National Labor Re 
lations Act (Tit. VII, Sec. 704(a) of the Labor 
Management Reporting and Act of 
1959) 

* Senator 
16397; Senator 
Record 5580 


Joiners 
»lywood 


357 U. S. 83 
legal 


Disclosure 


at 105 Congressional Record 


Congressional 


Morse 
Humphrey it 105 
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as he does at the head of the employees 
(with “judgment day’—the next round of 
negotiations on the employer’s contract—a 
but club in his 
hand) can be coercive, to say 
the union’s contention that its 
and discussions with employers are merely 


recognized unmentioned 
nothing of 
arguments 
“persuasion.” Countless problems will be 


raised in drawing such distinctions. It 
may be sufficient to say, however, that the 
had to 


administering 


such distinctions 
the &(c) 


provision for employer speech,” an analagous 


Board has make 


before. In Section 
situation arises in which language, although 


docile on its face, can be inherently coer- 
The employer, like the union official, 
cannot mantle of 


ployer, which remains evident in any contact 


cive. 
shed his power as em- 
In some circumstances, 
that he is 


with his employees 


an employer’s mere statement 


against the union is coercive. The difficulty 


line between threat and 


Sec tion 


in drawing the 
persuasion under 8(b)(4) should 
not result in the foreclosure of the union’s 
right to attempt persuasion any more than 
the difficulty in drawing a similar line un 
der Section 8(c) resulted in employer silence 


Perhaps, as a practical matter, the greatest 
benefit of the new 
the primary employer disputant 
now limit the 
through secondary 
employer’s statement regarding such union 
pressures can now provide evidentiary sup 
port for the primary employer's charge of 
Section 8(b)(4) violations 


Under the the 
employer could not readily substantiate such 
limited to the em- 
ployees of the secondary employer as a 
source of proof of the prohibited 
ment. Employee sympathies lay 
with the union. The secondary employer's 
statements were not admissible. Now, once 
determinative of the 


provision will accrue to 
who can 
union 
The secondary 


scope or pressures 


sources.” 


original section primary 


charges when he was 
induce- 
normally 


procured, they can be 
charges of a violation 


“Hot Cargo”’ 


Having just discussed the provisions pro 
tecting the secondary employer from direct 
pressure, yet preserving his ability to make 
a decision voluntarily, it is appropriate to 


**> LMRA Sec. 8(c) reads The expressing of 
any views, argument, or opinion : shall 
not constitute or be evidence of an unfair labor 
practice if such expression contains no 
threat of reprisal or force or promise of benefit.’ 

* This is so because it is unlikely that the 
secondary employer will complain of threats, 
since if he does not heed them and they are not 
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examine the new law’s provision outlawing 
the making of so-called “hot cargo” agree- 
Newly added Section 8(c) makes it an 
: into any 


ments 
unfair labor ‘enter 


contract or agreement, express or implied, 


practice to 
whereby such employer agrees to cease or 
from handling, using, selling or 
dealing in of the products 
of any other employer, or to cease doing 
with other - 
such 


refrain 
otherwise any 
business 
Further, 
able and void.” 
however, is exempt from the clause insofar 
subcontracting ot 


any person : 
agreements are “unentorce- 
The construction industry, 
as the “contracting or 
work to be done at the 
painting, or repair of a 
other work” and the 


site of the construc 
alteration, 
structure or 


industry is, 


tion, 
building, 
garment insofar as production 
s concerned, exempt from the above clause 


and Section 8(b)(4) altogether 


With the 
and garment industries, the 
does little more than settle what 
doubt may have been left by Sand Doo» 
as to the validity of such agreements. The 
Supreme Court ruled that such clauses did 
them. They 
pass on their general 
now declares that 


legally be 


exception of the construction 


new provision 


remaining 


not excuse action to enforce 
did not have to 
validity.” The law 


cannot 


such 
agreements written or 


implied. 


In view of the rationale expressed earlier 
in explaining the Section 8(b)(4) difference 
in treatment of employers as distinguished 
from employees, some question arises as to 
the logic of allowing the employer freedom 
taking labor dis- 
freely collective 


of decision in sides in a 


pute when his entered 
choice 
outlawed 


agreement making such 


Situations 1S 


bargaining 
for all future 
Perhaps the rationale for such 
the fact that 
sharply limited at the 


now 
Surtace in 


consistency lies in tree em 


ployer decision is 


collective bargaining negotiations 


at such 


time of 
Employers engaged in the 


the 


times, 


give-and-take of bargaining against 
backdrop of work 


more directly concerned with the monetary 
demands, and con 


a possible stoppage aré 
in labor’s list of 
cessions to “hot 
be viewed as a voluntary 
Decisions thus made are 


items 
cargo” agreements can 
hardly preagree- 
ment to take sides 
not strictly voluntary 


time, any more than declarations of future 


nor are they, at the 


fulfilled, he has no complaint; if they are ful- 
filled, he could complain under the original 
language. Further, if he is sufficiently moved 
by threats to comply with the union's request 
it is unlikely he would then complain to the 
Board 

27 See footnote 22 
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policy abstracted from any current con- 
crete situation. The court, in Sand Door, 
found that Congress intended the employer 
choice at the time 
boycott or not 


to have “a freedom of 
the question whether to 
arises in a concrete situation calling for the 
exercise of judgment on a particular matter 

of labor and business policy.” 
Therefore, the Court found this 
had to be made “under the impact of a 
concrete situation when judgment is most 
and not merely at the time 
bargaining agreement is drawn 
multitude of subjects, often 
manner —— 


choice 


responsible, 
a collective 
up covering a 


in a general and abstract 

If, however, the statute in effect does no 
than bar the making of agreements 
were alre ady rendered ineffective 
,oard and court decisions, the ex- 
industry be 
would 


more 
that 
through 
ception for the 
difficult to 
that 
law unchanged as 


construction 
understand. It 
leave’ the 
“hot 
done on the 
job site 1s Kennedy 
explaining the that the 
“is intended to preserve the present 
picketing 


comes 


appear Congress meant to 


existing regards 
as work 


Senator 


cargo” clauses as far 
concerned 
said, in section, 
proviso 
state of the law with 
construction 
respect to the validity of 


o the contracting of work to be 


respect to 


at the site of a project and 


with agreements 


relating 


done at the site of a construction project.’ 


a turther question, perhaps 


academic in light of the above, concerning 


what kind of agreements can be made 


construction industry contract. The term 


here is misleading since the 


done at the job site’’ means, 


“work 


ast ac 


term 


rding to the legislators, only 


subcontracting of 


work 


contracting ofr 
1 
I 


to be done at the site of the construction 


The proviso does not cover or permit, by 
the cited « xception, any clauses for boycotts 
manufactured in an industrial 
installation at the job 


do not work at the 


of goods 


plant tor 


site ol! 
suppliers who job site 


It should be 


arising 


noted that there is already 
over the 


site of the 


term “work to 


a dispute 
construction.’ 


at the 


be done 


* Case cited at footnote 22, at p. 105 

2% 105 Congressional Record 16415 

”“ Statement in Congressional Record, October 
5, 1959 

1 Prior to the passage of the ban and its ex- 
ception, there was little doubt that the Supreme 
Court, if eventually faced with the issue, would 
rule hot cargo clauses unenforceable by any 
means The rationale expressed in the Sand 
Door case—that Congress intended employers 
decisions to be made in the face of a concrete 
situation, applies with equal logic to any at- 
tempts at enforcement The new legislation 
exception may furnish the argument that if 
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Senator McNamara maintains that this was 
intended to include work that could be done 
that is, all prefabricated 
Kearns, on the other 


done at 


at the job site, 
work. Representative 
hand, that 
the site of the construction means no more 
than what it Prefabricated work is 
not work that is to be done at the job site.” 


maintains work to be 


Savs 


the hot 
provision, the 


In view of the doubtful effect of 


cargo clause sans the new 


significance of such a dispute is question 
able. The exception may give the Supreme 
Court ques 
tion of hot gene 

would be decided whether the 


occasion finally to pass on the 


cargo’s ral validity and it 


exception 15 


meaningful 


Consumer Boycott 


[he union’s defense to mdary boycott 
s has trequent] 1 that the effect 


ncidental to the 


on employees was 


Mian 


legedly was to advertise to the public the 


purpose of the picketing, which al 


‘unfair goods.” The Board’s case 
treatment has now been mcorpo 
anguage in the 


main body « 


paragrap 
hibit publicity 


vidual employe 
primary 
1s employment 
deliver, or transport 


form 


irom ques 


is susceptible ot 


unenforceable anyway, Con 
would have created a meaningless excep 
tion and, since this purpose cannot be attributed 
to Congress, it must be construed to limit the 
invalidity of hot cargo clauses to the Sand Door 
case. Senator Kennedy's statement that the ex 
ception “‘was not intended to change the law 
with respect to the judicial enforcement of these 
contracts or with respect to the legality of a 
strike to obtain such a contract (105 Congres- 
sional Record 16415) should, however, make it 
clear that Congress meant to express no change 


in intent 


such clauses are 


gress 





very broad interpretation. Publicity other 
than picketing is permitted for the truth- 
ful presentation of the facts of a dispute 
provided it does not have the effect of induc- 
employees not to handle goods, 
The 
legality of the publicity action 
turn not on the union’s activity but upon its 
Taking the language on its face, a 
dispute 


ing the 


deliver, etc. determination of the 


scems to 


re sults 
radio broadcast advertising the 
could conceivably result in a decision by a 
truck driver, who heard the publicity, not 
to deliver such this, 
could result in the ban on such 


This seems to place the dis 


goods: accordingly, 
radio ad 
vertisements. 
puting union in 
having to accompany 
with its public urgings to all em 


etc., 


the untenable position of 
any advertising of a 
dispute 
ployees making deliveries, ignore 
labor’s pleas and continue to make deliveries, 


handle goods, ete. 


How far the Board will extend the ap 
plication of the language remains to be seen 
As a practical matter, the statutory language 
only the change from picket- 
Many fact 


adjudication 


may require 
sign-carrying to leaflet-carrying 
Board 
a prediction as to 


situations need 
before we 
whether teamsters may quickly eguate one 


other. 


may 
may hazard 


with the 
is given broad effect, as 
constitutionality 
limi 


If the language 


above noted, questions of 
Presumably, even the 


picketing 


may be raised 
tations on 
serious impairment of free speech, and the 
Thornhill may be 


peaceful involve a 


dormant decisions of 


resurrected by the possible extension ol 
further limitations under a broad application 


of the new section 


that this better 
determination by the 


It would area is 
left to case-by-case 
Board. The current 
broadly for an 
vary from case to change the 
Soard’s method of administration. The ob 
jective of the section will still best be served 
publicity activity in 


seem 
attempt to legislate 
that 
cannot 


area necessarily will 


Case 


by viewing the unions’ 
light of all the circumstances of each case 
from that review 
allowable 


deciding 
aim 


situation and by 
whether the unions’ 
publicity or 
The 


as to tts 


Was 
prohibited secondary boycott 
leads to further conjecture 
“truthful ad 
Will 


language 
requirements to! 


vertising” of the facts of a dispute 


3% See. for example, Allis-Chalmers Manufac- 
turing Company, 117 NLRB 744 Further, it 
should be noted that this could involve the 
Board in prematurely determining the charge 
of an unfair labor practice—if, for example, the 
union handbill stated that the employer had 
committed unfair labor practices. 
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advertising be banned on the grounds that 
the union facts? 
If so, it 


misrepresented the 
Board in a 
avoided—in 


has 
would 
area it has 


involve the 
difficult heretofore 
vestigation of the “truthfulness” of the 
propaganda (other than picket signs) issued 
by the disputants.” 

In summation, if conjectural prediction 
is in order, it is our opinion that experience 
will prove that Congress in its effort to be 
all things to all men has created adminstra- 
tive difficulties by the language used for clos 
“loopholes” in Section 


ing the so-called 


&(b) (4) 
Undoubtedly, the new language effectively 


brings within the inclusion of the ban all 
those classes of employers and employees 
inadvertent 


heretotore excluded because of 


shortcomings in the original language 

Railroads, government subdivisions, super 
individual employees and employers 
covered now and the past inter 
pretive difficulties over their inclusion are 
resolved. As for the last, the distinction 
between permitted persuasion and outlawed 
threats will probably prove a fruitful source 
inter 


visors, 
are all 


1 Board lawmaking. Too broad an 
pretation might prove, in 
to any union request for, and of, a secondary 
Too 
vould leave the 
before the amendment 
that the greatest 
inclusion of the 


practice, a bar 


employer narrow an interpretation 


employer where he was 


Further, it would 


seem benefit to be drawn 
from. the 
plover will accrue 
provided 
evidence by the 


statement 


The “hot cargo” should resolve any 
doubts remaining as to their status. How 
exception for the construction in 
to what 


secondary em 
to the primary employer, 
effective 
new 


with an 
Board's 


who is now 
source oft 


qualification of employer 


ban 


ever, the 
dustry 
vitality it 
Court 
The bovcott 
prove entirely too broad in application and, 
if so, the Board will have to strike a practi 
short of a liberal reading in the 
manner of its Pure Ou relating 
to old language. The is sub 
to a latitude of that 
change 


may raise 


been left by the 


questions as 


has Supreme 


consumer regulations may 


cal ground 
decision * 
language here 
can 
trom 


ject interpretation 
alternately 
picket signs to handbills or, 


(Continued on page 790) 


require a simple 


conversely, for 


NLRB 315, limited 
8(b)(4), to allow 
primary em- 


conse- 


Pure Oil Company, 84 
the literal application of Sec 
traditional situs picketing of a 
ployer despite incidental secondary 
quences 
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The New Taft-Hartley Amendments: 
A Preliminary Look 


By JOHN H. FANNING 





Here is another projection of the new labor law into the future. The 
author does this from the vantage point of the NLRB, of which he is 
a member. This article was originally presented as a speech before 
the New Orleans Chapter of the Federal Bar Association, October 19. 





g pyle VE seems to be the National ment relations 
Labor Relations Board's lucky number’ they may have 
or unlucky, depending on how you look _ the responses, 

at it. At any rate, it is clearly our number, 

because every 12 vears since the Board was ligh of these suggestion 

established in 1935 we have been handed a Another admunistra 

sizeable package of new law The latest by the yrovision 


package vhich was delivered to us just Board elections in c: 


last month, to be opened on November 13 organizational picketi 
j re as the one before, but I am vides that wl 
( at this any sign it will be less jg filed durit 

complex. In these days of transistors and 
instrument-packed satellites, some very com 
plicated mechanisms come in small packages absence 

Of course, my fellow Board members terest 
and I won't have ia chance to open the direct 


package for some months yet; some parts finds to 


ve won't be required to inspect for years, of course, 
perhaps Since We are at the end ot the requirements 
production line which culminates in deci- unions 
sion by the five-man Board in Washington, for heat 
it will some time before we have to try and 

figure out just what the components ot held 

law add up to. A tew of the ques- sugget 

tions, however, have already reached us, that the Board 1s 
and most of these are matters of adminis- “picketing” elections 
tration rather than substantive law first glance, at least 

As vou undoubtedly know, the new amend would seem to be 
ments make several administrative changes tion wl 


Probably the best known of these ts the tions ol 


And eve 


authorization for the Board to delegate to 
its regional directors the power to decide Of th 
contested representation cases.2 This ad- into th 
ministrative innovation apparently grew out problem 
of the agitation and concern for speedier to work 
handling of these cases. In an effort to the situatior 
figure out just what we should do with The only 
this new authority, the Board has asked the bailiwick 


parties and practitioners in labor-manage is the repe: 


' Sec. 3(b) as amended 


New Amendments 








and financial reporting requirement.? This 
repealer also has the distinction of being 
the first of the new amendments to undergo 
a formal Board decision. Unfortunately, the 
Joard split three-two on the issue of statu- 
tory construction on its very first time at 


bat. I hope this is no portent of our future 
efforts in exploring the new law. 
The issue in this case, however, was a 


rather limited one. Briefly, it was whether 
the Board, in an election directed after the 
repealer took effect, should 
tificate of representation to a noncomplying 
union if it won—or merely certify the elec- 
I won’t burden with the 
various considerations involved, but the 
majority held that the union should be 
certified if it won in such a case.* 


issue a cer- 


tion results. you 


this mainly to illustrate 
that even 


However, it is extremely 


I mention case 
the sad 
their headaches 
unlikely that questions stemming from the 
filing will oc- 
deal of the time in 
Questions of detail on 


fact repealers present 


repeal of the requirements 


cupy a great Board’s 
the months ahead. 
the effects of the repeal probably will crop 
Board from time to time 
disposed of the 
hand September 14, the date on which th« 
President signed the bill. But this certainly 
will not be anything like the amount of 
work that was involved in the 
hundreds of thousands of filings we had to 
Of course, most 


up before the 


until we cases on 


have 


processing 


handle under the old law. 
of this work has not been eliminated from 
the federal government. It has merely been 
shifted, on a substantially enlarged scale, to 
the Labor Department. 


the principal plainly adminis- 
changes, but there are two other 
changes that seem to be in the twilight 
between administrative and 
Both of these appear to affect the 
General earlier and directly 
than the Board members. One such change 
is the placing of employce-discrimination 
cases on the list for priority in handling 
Under the old act, prior- 
boycotts and 


T he se are 
trative 
zone substan- 
tive law. 


Counsel more 


and investigation. 
to secondary 


ity was limited 

strikes against Board certifications, and a 
few similar cases. The new amendments 
extend priority handling to cases of or- 


ganizational and recognition picketing, “hot 
cargo” contracts and discrimination cases.* 
The other change in this same general area 
2 Sec. 201(d) and (e) of P. L. 86-257, Labor- 
Management Reporting and Disclosure Act of 
1959. 
8’ Whaley Coal Company, 124 NLRB, No. 156. 
*Sec. 10(1) as amended and new Sec. 10(m). 
5 New proviso to Sec. 10(1) 
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has to do with the mandatory injunctions. 
The old act required such injunctions to 
be sought in priority cases, such as second- 
ary boycotts; the new amendments extend 
this requirement to “hot cargo” and recog- 
and organizational picketing cases. 
However, in the picketing injunc- 
tions are not to be sought if an 8(a)(2) 
charge of illegal assistance to a rival labor 
organization has been filed against the em- 
ployer and preliminary investigation indi- 
cates reasonable cause to believe that there 


nition 
cases, 


has been such illegal assistance.® 


So tar we have talked mainly about changes 
of the act. 
law 


in the administrative machinery 
[he changes in the substance of the 
naturally present greater difficulty. You can 
count the 
ous ways, but broadly there seem to be six 
major ones: (1) the division of jurisdiction 
between the federal government and the 
states over cases in industries affecting com 


number of these changes in vari- 


merce;* (2) giving replaced economic strikers 
voting privileges in Board 
broadening the reach of the secondary boy 
cott ban and outlawing “hot cargo” clauses ;* 
(4) allowing unions in the garment-making 
and building construction industries to make 
sub 


2 


elections ;' (3) 


contracts which place restrictions on 
(5) the ban on recognition and 
uncertified un 


contracting ;” 
organizational picketing by 


ions except under certain limited condi- 
tions;” and (6) the provision for prehire 
contracts along with the seven-day union 


shop in the construction industry (this last 
provision also specifically authorizes hiring 


halls in the construction industry).” 
These amendments, of course, are not as 


sweeping as the other provisions of the new 


labor reform law, but the actual scope of 
the precise changes they make in labor- 
management relations is difticult—if not 
impossible—to forecast. However, I] will 


try to indicate briefly some of the problems 
face as inter 
with, fitting 


that the Board members may 
preters of the law. To start 
new amendments into an established law is 
something like putting new tubes into an 
old TV set. You simply cannot tell what 
the effect will be on the old parts of the set 
It may even blow out a tube or a condenser 
elsewhere in the set. Of course, seldom 
does anything quite that spectacular result 
from a law change, but amendments often 
do have subtle and unanticipated effects 


® New Sec. 14(c). 

7 Sec. 9(c)(3) as amended 

5’ Sec. 8(b)(4) as amended and new Sec 
® Provisos to Sec. 10(e) 

” New Sec. 8(b)(7). 

1! New Sec. 10(f). 
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Right now the Board members are con- 
fronted with just such a possible effect from 
the new amendments on the Curtis 
trine. This is the Board’s ruling that pick- 
minority union for recognition 
restraint and coercion of 
reasoning behind this rul- 


doc- 


eting by a 
constitutes illegal 
employees.” The 
ing is that such picketing 
effort to undermine the employer’s business 
and thereby constitutes a threat to the live- 
lihood of the employees. The Board first 
announced this doctrine in 1957. 


At the time 
new amendments, one court of appeals had 
rejected the doctrine, another had approved 
it, while a third had rejected application of 
the doctrine to union listings of employers 
Basically, though, the score was 


represents an 


Congress was drafting the 


as unitair 


one to one, and the issue was pending 
before the Supreme Court for review. Then 
came the action of Congress in the new 


Section 8(b)(7) banning recognition and or 
ganizational picketing by an uncertified un- 
ion except under limited circumstances. 


The new section concludes with the pro 


it “Nothing in this paragraph (7) 
) permit any act which 


Viso th: 
shall be 
would otherwise be an unfair labor practice 
8(b).” But, in urging 
amendments by the 
the confer- 
8(b)(7) 


construed t 


under this section 
adoption of the 
House, the Hous 
ymmittee declared 
overrules the Curtis and 
extent that decisions are 
with section 8(b)(7).” 


This 
choices: 


pletely 


new 
members of 
“Section 


Alloy cases to the 


ence ¢ 


those inconsistent 


seems to pose at least two possible 


that the new section com 
Curtis-Alloy doctrine; 
interpretation is that 


continues in full 


One 1s 
replaces the 
the second 
the Curtis-Alloy doctrine 


possible 


vigor except where limited by the new 
Section 8(b)(7). I won't undertake to go 
into the merits of the question here. More 
over, What I have mentioned is only a small 
part of the legislative history involving this 
section. I cite this instance primarily to 


indicate some of the difficulties that lie 
ahead in the interpretation of a new statute 
Curtis happened to be one that 
came up right away, Board had 
to decide what approach to take on cases 


pending before the Supreme Court 


The amendments 
five printed but- 
the problem of meshing them into the old 
law—a quick reading of them suggests liter- 
Careful study 


oy just 





because the 


than 
from 


less 


occupy 
aside 


new 


pages, even 


ally dozens of questions 
suggests more, and perusal of the legislative 


1% Teamsters Local 639, 119 NLRB 232 


New Amendments 


history raises still others. Seldom has leg 


lation packed so many apparently close and 
difficult questions into such a small amount 


of type. I do not mean this as criticism 


of the draftsmanship of the statute, but 
merely to suggest the difficulties inherent 
in any effort to draft a law dealing witl 


such controversial issues in a field as com 
relations It would 
Solomon to try 


as labor-management 
challenge the wisdom of a 
to foresee one half the variant relationships 
that develop Add to this the 
trying to compress a rule into the 
Statute 
picture of the difficulti 
drattsmen and will « 


plex 


difticulty rt 
relative 


few words a proper requires, an 


you have a fai 
hat confronted th« 


tinue to contront the interpreters 


Even such a simple provision as 


relating to voting by economk 


pears to present a number of questi 
Chis 
gaged in an 
entitled te 

unde r suc h 
onsistent 


section provides that “Employees e1 


strike who are not 
shail be 


economic 
reinstatement 
to vote regulations as the poard 


shall find are « with the purpose 


and provisions of this Act in any electior 
conducted within twelve months after t 
commencement of the strike.” ’ The House 
conferees, in their report, said: “Under t 
provision the Board of course, could limit 
this right to vote even during | the 
12-month period.” Immediately this b 

to mind the situation of a striker t 
employer claims, is not entitled to reinstate 
ment because he has engaged in serious 
misconduct during the strike Shall t 
Board hold him ineligible to vote It 


election 


must the Board postpone tl 
hold a full-dress 
guilt or innocence of the 
duct ? 
undue 


hearing to determine 
alleged ae 


But such procedure could res 


1 hearing might delay the 


12-month statut 


delavs: SUC 
election even until the 


peri d tor vote had expired (or 


strikers to 
course, a postelection determinati nt el 
ibility, like that 
would obviate 
problems. But that still 
historic problem ot ho 


used in regular represel! i 
tion cases, many of the 
leaves us 

w tar 
should be a 


into representation Cases 


questior i 


relate to untat practices 


to entet! 


nonadversary nat 


Because of the 


representation cases and the need for spec 


conduct of elections, the Board has always 


tried to keep representation proceedings cleat 


of untatr questions. Bu 


practice 
misconduct ts a well established detense 
a charge of illegal retusal to reinstate il 


economic striker. So the question remains 


% Sec. 9(c)(3) as amended (Sec. 702 of P. L 


86-257 ) 











this issue to be 


representation 


Should the Board permit 


litigated in a hearing where 


the discharged employee is not a party and 
usually do not strict 


where we require as 


and procedural 
labor 
the 


proceeding, 


evidential 
untalt 
do allow 


a standard of 
safeguards as in an 
And if we 
representation 
determination be 
Or must we try the 


practice 
hearing ? 
into the 


question 
would 
such a binding on th« 


discharged employee : 


whole thing over again if the employee 
later files an unfair practice case alleging 
he was improperly refused reinstatement ? 


that a 
s section brings to mind 


These are 1 few of the questions 


quick reading of thi 


Another 


interpretation 


illustration of the difficulties of 
that li the 
recent postlegislation difference that has de 
veloped between two of the lawmakers on 
the conference committee over the meaning 
of the construction industry 
subcontracting limitations.’ 

with the 


ahead of us is 


exemption on 
This has arisen 
In connection so-called “fabrica 
tion” clauses in plumbing contracts 
clauses often require that threading, bend- 


fabrication of pipe must be 


These 
ing or other 
done either in the employer’s own shop ot 
at the construction site. One of the Senate 
conferees took the the 
Congressional Record that the conferees in 


recently position in 


tended the exemption to apply whereve 
the work involved could he performed at 
the construction site One of the House 
conferees promptly rejoined that the Sena- 
tor’s view does not coincide with his. He 
took the view that, to me within the 


exemption, the agreement must relate to 


work actually done at the site. As a Board 
member, of course, I shall not take a side 
in this issue unless and until it comes before 
the Board in a case, but it does give us 


a foretaste of the problems ahead. 


These a of the possible problems 
with Doubt- 
less you will note that I have done no more 
than catalog some of the major provisions 
of the new This is not 
dental. I feel that I must reserve any com- 
ment on these provisions to the time when 


re a tew 
which we deal 


may have to 


amendments acci- 


we are better able to assess their impact in 
actual cases presented to us for decision. 


But this scattering of problems also brings 


into focus another matter of importance: 
the vital role that practitioners on both 
sides play in the development of labor- 
management law. Here, as elsewhere in 
the law, the briefs of counsel play nearly 


14, 1959): 105 Congressional Record A-8611 Octo- 
ber 5, 1959). 
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proceeding. 


% 105 Congressional Record A-8141 (September 











n putting flesh on a statute 
Caretul and 
counsel is the founda 
The more intricate 


as large as part 
as the decisions of the judges 
incisive analysis by 
tion of sound decisions 
the statute, 
sis 1s to just decisions 


the more important such analy 


This is obvious, of course, in the case of 


a new law. But I am inclined to believe 
that it is even more important in the en 
terprise of fitting major changes into an 
established statute. The subtle impact of 


amendments only makes the demands upon 


counsel more exacting. The old saying that 


“as the twig is bent, so grows the tree” is 


applicable not only to children but also to 
the law. Much depends upon the wisdom 
of that first counsellor—the practitioner in 


the field. On him falls the burden of that 
first shaping, which often determines the 
mold in which the final decision will be cast 

There is another aspect to the new amend 


ments, however, that does require comment 
This is a pattern of that 
in a number of the amendments, particularly 
It is 
these are in the 


urgency appears 


those involving administrative change 
noteworthy that mo:* of 
direction of speeding up administration of 
might call 


the law—what you a “fireman 


approach” to the operation of the act. One 
example is the provision authorizing the 
Board to delegate to the regional directors 
the power to decide contested representa 


substantial ex 
entitled to 


Another is the 
pansion of the 


tion cases 
tvpes of cases 


Priorities now attach 


priority in processing 
to secondary boycotts, strikes against cet 
tifications, “hot cargo” contracts, organiza 


tional and recognition picketing, and cases 
of discrimination against employees becaus:s 
of their union activities or lack of such ac 
tivities. The mandatory injunction provision 
also is expanded t both “hot « sj 


These ch 


include arg 


and illegal picketing cases anges 


all evidence a Congressional desire for a 
more speedy administration of the law—for 
the approach of a fireman than 
of “business as usual.” To this end, I can 
report to you, the Board resolved to 
so comport itself that to the labor- 
management relationship will receive quicker 
to the questions and issues they 
adjudication. And, as one of 


rather one 


has 
parties 


responses 


present for 


the five Board members, I pledge you my 
personal determination to eradicate the blight 
of delay in Board proceedings which too 


many have been too ready to 


inherent in the nature of the 


accept as 
administrative 


[The End] 
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Legality of Hiring 


By WALTER L. DAYKIN 





This article analyzes government intervention, under author- 
ity of the Taft-Hartley Act, into the hiring of employees. 
The author, professor of labor and management at the State 
University of lowa, maintains that such action ‘‘results in 
a modification of the free enterprise or pluralist economy.” 





| N RECENT YEARS much emphasis has 
been placed upon the maintenance of our 
tree enterprise system Concern has been 
expressed that the application of recent 
labor legislation has resulted in the govern- 
ment’s regulating, if not controlling, many 
of the activities in the labor-management 
phase of the economy. It is obvious that 
much of this opposition is superficial it 
judged in terms of the actions ot the groups 
involved. Many of these organizations which 
claim that ir main interest 1s to perpetu 
vitalistic system favor the en 
overnment into this area it 
desired favor thei needs 
Unions favor the regulation 
f management if such curbs 
osition. Management spon 
veakens the power! of 
in their so-called 
he parties 


solve their 


However, 


situatio1 


r¢ 
of labor 
llective bargaining 
ocess 1 di 1 ion is concerned 
vernment’s tunction 


hiring employees It ll be seen 


applying this phase of the statute, mucl 


power has been delegated to the Nationa 


NLRB v. West Ohio Gas Company, 16 LABOR 
CASES § 64,981, 172 F. 2d 685 (CA-6, 1949) 
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it has been established that applicants for jobs 
are employees within the meaning and intent 
of the law and that refusal hire them 
in order to defeat unionism is discrimina- 
tory. The courts have refused to limit the 
concept “hire” by defining it as wages paid 
to an employee so as to make the statute 
apply to relations after the worker receives 
The law, as interpreted, applies 
not only after a receives employ- 
ment, but it applies to applicants for work. 
The term “employee” includes any employee 
and not just employees of a particular em- 
ployer. It includes the present employees of 
an employer and, in a general sense, mem- 
bers of the working class. Therefore, appli- 
cants for jobs are employees. This reasoning 
is justified on the basis that this extensive 
definition of employees is necessary in order 


to 


his job 
person 


to effectuate the policies of the statute. It 
is just as possible for the employer to defeat 
unionism at the entrance into industry or 
in the hiring process as it is by discrimina- 
tory discharge or at the exit from industry. 
However, it is no violation of the law for 
an employer to discriminate in the hiring 
process against an applicant for a super- 
visory position or for a union to encourage 
such discrimination, because supervisors are 
not employees and, consequently, are not 
entitled to the protection designated in the 
statute. 
Generally, to be eligible for work, the em- 
ployee involved is required to apply for a 
job for which he is qualified, and the em- 
plover must have the job requested by the 
applicant available. Therefore, failure to 
hire union members who apply for work 
is not unlawful if there are no openings at 
the time of the request for which the appli- 
qualified and if the employer 
wishes to fill later vacancies with former 
employees whose qualifications he knows." 
On the other hand, failure to hire a union 
member is discriminatory where the appli- 
cant demonstrates that he has the ability 
to perform the job adequately and the em- 
plover needs such an employee, if the appli- 


cants are 


John Hancock Mutual Life Insurance Com- 
pany v. NLRB, 20 LABOR CASES { 66,411, 191 F. 
2d 483 (CA of D. C., 1951). 

°F. H. McGraw and Company, 99 NLRB 695 
(1952): Phelps Dodge Corporation v. NLRB, 
4 LABOR CASES { 51,120, 313 U. S. 117 (1941) 

4 Fuller, d.b.a. Lewisville Flooring Company, 
108 NLRB 1442 (1954). 

5 Fournier, Rome _ Lincoln-Mercury 
tion, 86 NLRB 397 (1949) 

® Climax Spinning Company, 101 NLRB 1193 


Corpora- 


(1952). 

*™NLRB v. San Angelo Standard, Inc., 29 
LABOR CASES { 69,654, 228 F. 2d 504 (CA-5, 
1955) 
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Those who can find out what to do 
in organized business are scarce. 
Those who can find out how to do 
it are scarcer still. 

—George Bernard Shaw 





cant is rejected after he 


reveals his union 
status.° 

While it is not discriminatory behavior to 
refuse jobs to former employees who have 
been active in the union if there are no jobs 
available, the employer may be required to 
place their names on a preferential hiring 
list and offer them jobs when vacancies do 
occur. Especially is this the case if the em- 
ployer is antagonistic toward the union and 
engages in unlawful conduct to restrain the 
union. This conduct may lead to discrimi- 
nation against the applicants in the obtain- 
ing of future employment.* Furthermore, 
the failure of the Board to prove that a 
permanent vacancy exists when the em- 
ployer refuses to employ a job applicant 
because of his union affiliation not 
invalidate the findings of discriminatory re- 
fusal to hire if a temporary vacancy is 
denied to the applicant.’ It has also been 
established that neither unavailability of 
jobs nor failure to make application for a 
specific job can serve as defenses for a dis 
criminatory hiring arrangement which makes 
that would have been 


does 


it obvious no job 
offered.’ 

The refusal to hire qualified 
for available jobs because of their union 
discriminatory 


applicants 


considered 
due to 
feels 


membership is 
even if the refusal is the fear of a 
strike and the employer that union 
employees cannot be loyal workers.’ This 
is true even though there are not enough 
jobs available for those who apply.” Re- 
fusal to hire former employees for available 
jobs because of their past unionism and con- 
certed activities is a violation of the law.” 
Also, it is an unfair practice to refuse to 


’ Daniel Hamm Drayage Company, Inc., 84 
NLRB 458 (1949): Seabright Construction Com- 
pany, 108 NLRB 8 (1954): NLRB v. Swinerton 
and Walberg Company, 23 LABOR CASES { 67,428, 
202 F. 2d 511 (CA-9, 1953) 

* Scherrer and Davisson Logging Company, 
108 NLRB 357 (1954); Akin Products Company, 
105 NLRB 401 (1953) 

” Akin Products 
(1952). 

"1 Textile Machine Works, Inc., 96 NLRB 1333 
(1951); Leadbetter Logging and Lumber Com- 
pany, 89 NLRB 576 (1950); Hast Texas Steel 
Castings Company, Inc., 99 NLRB 1339 (1952) 
Illinois Malleable Iron Company, 120 NLRB 451 
(1958). 


Company, 99 NLRB 1270 
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hire an applicant because he has testified 


against a former employer in an _ unfair 
labor practice case at a National Labor 
Relations Board hearing. In fact, no em- 


ployer can reject a qualified applicant for 
an available job because of his present or 
past union activities.” 

In interviewing employees, 
the employer is somewhat limited in 
activities. It is illegal interference to 
struct those delegated with hiring authority 
to be careful not to hire union members 
or to warn those hired that they can retain 
do not 


prospective 
his 
in- 


their jobs as long as they join a 
union.” It has been rather definitely estab- 
lished that questioning applicants about 
their union affiliation, activities and loyalty 
is per se a violation of the statute, because 
violates the rights granted to 
law 
questioning is isolated 
but is of the that the 
answers given by the applicant might deter- 
mine whether or not he receives employment.’ 


such activity 
employees in the Especially is this 
true if the 


conversation, 


not an 
type 


Furthermore, under certain circumstances 
unfair labor 
interviewing 


it is illegal interference or an 
practice for an 
applicants or hiring them, to use application 


cards which 


employer, in 


forms or employment record 


require the applicant to disclose or reveal 


his union interest and affiliation.” In ad- 


judicating this problem, the question arose 
as to whether the 
illegal per se or whether they are unlawful 


use of these forms is 


only when used to materialize a discrimina- 


tory hiring program or arrangement.” The 
courts have concluded that the mere exist- 
ence of application blanks which require 
the revealment of union affiliation is not 
a violation of the law in the absence of a 
showing of further abuse by the employer 


or the showing that the information is used 


to restrain or coerce employees in their 


union activities.” 


Over the years the unions have developed 


practices to regulate or control hiring. Ap- 


2 Lamar Creamery Company, 115’'NLRB 1113 


(1956); NLRB v. Lamar Creamery Company, 
32 LABOR CASES 70,786, 246 F. 2d 8 (CA-5 
1957): Piasecki Aircraft Corporation, 123 NLRB 
No. 43 (1959) 

3 Cleff and Spear, d.b.a. Demi, 104 NLRB 
1048 (1953); McConica Motors, 909 NLRB 1645 
(1950) 

4% Kelco Corporation, 79 NLRB 759 (1948): 


National Biscuit Company, 83 NLRB 79 (1949) 
Footwear Corporation, 80 NLRB 800 
(1948) NLRB v National Plastic Products 
Company, 16 LABOR CA { 65,195, 175 F. 2d 
755 (CA-4, 1949) 

% Leiter 
843 (1955) 


Goodyear 
SES 
112 NLRB 


Manufacturing Company, 


Legality of Hiring 


baal 


prenticeship programs limit the number pet 
mitted to learn a skill and thus determine 
somewhat the available labor supply in some 
areas. Seniority is often controlling in the 
determination of rehirings. The union shop 


does not interfere with management’s right 
to hire, but it does require those who ars 


hired to become members of the union after 
a specified time as a condition of employ 
ment. The which is illegal, 
limits the source of labor supply by requit 
members ot 
Also, such 


cl sed sh« p, 


ing the applicants to be the 
union before they can be hired 
practices as union referral and hiring halls 
have developed in some industries. Thess 
allowed the 
amount of jurisdiction in the hiring process 
have been decided by the 
courts 


have often unions a great 
Numerous cases 
Board and the 


unions’ activity in 


dealing with th 


this area 
It has been definitely established that 
shop 


hiring of union members are discriminatory 


closed contracts which require the 


and involve interference. The retention ot 
a closed shop clause in a contract Is a vi 

lation of the statute on the part of both the 
employer and the union. Such behavi 

violates Section 8(a)(1) of the act ever 
though it is not enforced or was nevet 
intended to be enforced by the parties 


because it serves as a restraint tl 
workers’ 
joining a 
the 


does not 


retrain trom 
Howe 


tr ’ 
tla 


guaranteed right to 


and IS coercive 
retention of such 


violate Section 8(a)(3) of the law 


union 


a clause in a con 


therefore, doc 
| 


conditrons 


and, 


discriminatory 


if it is not enforced 


not result in any 


of employment 


Any hiring clause or hiring device that 
approximates or amounts to the closed ry 
is considered a violation of the statute 


Closed shop arrangements are maintaine 
by conditioning employment of qualific 
applicants tor available jobs upon mem 
bership in a union, by the exclusion 


nonunion applicants from employment, by 


quiring membership in or clearance b 


* Standard Dry Wall Products, Inc ., 91 NLRB 
544 (1950); Cen-Tennial Cotton Gin ( ompany 
90 NLRB 345 (1950): Wayside Press. Inc 103 
NLRB 11 (1953); Hearst Publishing Company 
113 NLRB 384 (1955) National Automotive 
Fibres, Inc 116 NLRB 1446 (1956): NLRB 
Fairmont Creamery Company, 15 LABOR CASES 
{ 64,639, 169 F. 2d 169 (CA-10, 1948) 

% McGraw Construction Company, In 107 
NLRB 1043 (1954) 

NLRB v. Ozark Dam Constructors 20 LABO! 
CASES ‘ 66,413, 190 F. 2d 222 (CA-8. 1951): War 
side Press, Inc v. NLRB, 24 LaBor CASES 
{ 67,805, 206 F. 2d 862 (CA-9, 1953) 
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tion, 97 NLRB 354 (1951) 
110 NLRB 1295 (1954) 
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union as conditions of employment, by re- 
quiring a work permit or a dispatch slip 
from the union before an applicant can be 
hired or by the discharge of employees 
working under daily work permits and re- 
placing them with union members who are 
seeking employment.” Such behavior pat- 
terns privilege the union to discriminate in 
favor of union members. In such activities 
the employer violates the law by the execu 
tion of such hiring arrangements and by 
giving the union the right to control the 
hiring process. The union violates the stat- 
ute by executing and by 
causing the employer to engage in discrimi 
clauses which make any 
contract that conflicts with 


such contracts 


nation Saving 
provision ot the 
the law unenforceable cannot cure the ille- 
gality of such hiring devices. 


It is also definitely illegal for the em- 
ployer and the union to enter into a written, 
oral or unwritten agreement which requires 
the employer to refer to the union’s list 
of workingmen before hiring or to require 
that applicants must be cleared by the 
union as a condition of employment, if such 
union mem- 

provisions 


provisions give preference to 
Consequently, contract 


the employer to 


bers.” 
permitting hire workers 
from any source subject to such limitations 
(that unions must furnish clearance and that 
applicants hired must be approved by both 
and the union) exceed the 
union security allowed by 


Act, because such devices 


the emplover 
limited torm of 


the Taft-Hartley 
allow the union to refuse applicants unless 
they are union members and give the union 


preferential hiring advantages.” Further 
more, the employer violates the statute by 
informing applicants that they will not be 
hired until they are cleared by the union 
or by refusing to hire applicants until the 

* Consolidated Builders, Inc., 99 NLRB 972 
(1952): The Lummus Company, 101 NLRB 1628 
(1952): Morrison-Knudsen Company, Inc., 101 
NLRB 123 (1952): Teamsters, Local 182 (Lane 
Construction Corporation), 111 NLRB 952 (1955); 


Carpenters, Local 983 (O. W. Burke Company), 
115 NLRB 1123 (1956): Gene Compton’s Corpo- 
ration, 116 NLRB 1944 (1956); Carty Heating 
Corporation, 117 NLRB 1417 (1957); The Eng- 
lander Company, Inc., 118 NLRB 707 (1957) 
Longshoremen, Locals 1408, 1408-A and 1597 


(Kaufmann Shipping Company), 119 NLRB 645 
(1957): Morrison-Knudsen Company, 122 NLRB, 
No. 136 (1959); Carpenters, Local 60 (Mechan- 
ical Handling Systems, Inc.), 122 NLRB, No 
51 (1958). 

21 Plumbers and 
NLRB 1126 (1955) 

2 Utah Construction Company, 95 NLRB 196 
(1951); Paul W. Speer, Inc., 98 NLRB 212 
(1952): Haddock Engineers, Ltd., 104 NLRB 
994 (1953): Consolidated Western Steel Corpora- 
tion, 108 NLRB 1041 (1954); Painters, Local 419 
Company), 114 NLRB 1171 (1955). 


Pipefitters, Local 420, 111 
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them or until they receive a 


* The union violates the stat- 


union clears 

union permit.” 
ute by actually causing the denial of em- 
ployment to applicants who are not cleared 
by its organization, by refusing to give job 
clearance to some applicants and by forcing 
the employer to hire union men. Such be- 
discriminatory and permits the 
The union cannot 


havior is 
union to develop illegally 
legitimately curb the job rights of any ap- 
plicant.” However, the employer does not 
discriminatorily refuse to hire applicants by 
telling them no jobs are available and to 
clear with the union, if they are not warned 
that they will be refused jobs unless they 
obtain such clearance.” 

It is a violation of Section 8(a)(3) of the 
statute for a union to demand that manage 
ment hire only those applicants referred by 
the union and for the employer to refuse to 
hire employees unless they are referred by 
These activities grant the union 
power and require all em 
ployees to be the union it 
volved. Hiring customs that have developed 
in an industry are not defenses against such 
illegal behavior.” Also, an established hiring 
of accepting applicants for employ 


ment only when the refers them and 


the union. 
to do the hiring, 


members of 


policy 
union 
employer's re 


the union responds to the 


quests by sending union members is con 


sidered to be an unlawful oral agreement.” 

In solving the hiring hall problem, it has 
been determined by the Board and the courts 
that exclusive nondiscriminatory hiring hall 


agreements and referral systems are not 
per se illegal or violations of the statute 
The factor in these hiring arrangements 


which makes the devices unfair labor prac 
tices is the agreement to employ only union 


members referred by the union to the em 


Investigating Bureau, 93 NLRB 
Telegraphers, Radio Officer’s (A. H 
Company), 93 NLRB 1523 


Newton 
1574 (1951); 
Bull Steamship 
(1951) 

** Golden Valley Electric 
NLRB 397 (1954): J. W 


Association, Inc., 109 
Rylands Company, 


111 NLRB 1296 (1955): The Marley Company, 
117 NLRB 107 (1957) Enterprise Industrial 
Piping Company, 117 NLRB 995 (1957) 

* Carpenters, Local 517 (Gil Wyner Construc- 
tion Company), 112 NLRB 714 (1955) Jones 
Lumber Company, Inc 114 NLRB 415 (1955) 
Carpenters, Local 2023, 114 NLRB 503 (1955) 


Operating Engineers (A, Cestone Company 
118 NLRB 669 (1957) 
* Peterson Construction Company, Inc , 106 


NLRB 850 (1953) 

** Daniel Hamm 
case cited at footnote 8 
(W. 8. Bellows Construction 
NLRB 541 (1955): Stoudt and 
NLRB 838 (1955) 

* Consolidated Western Steel Corporation, 94 
NLRB 1590 (1951) 
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After a year of furious U. S. ac- 
tivity, | sincerely conclude that U. S. 
supremacy in space science is threat- 
ened, not by lack of talent, but by 
our skill in bureaucracy.—Admiral 
John T. Hayward, Assistant Chief of 
Naval Operations for Research and 
Development, Washington, D. C. 





discriminate against 
However, hiring systems 
that require the employer to give preference 
to members of a union are illegal, 
though no showing that 
tices have resulted in the 
uinst any applicant for work 


ployer and thus 


union employees.” 


non- 


even 
there is the prac 


actually discrimi 





nation ag 
\ 4 


notify 


ontract employer to 
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requiring an 
union of vacancies and provid 
asked to 
the 


does 


ing that, when do so, the union 


agrees to supply workers is 
not illegal and illegal 
closed shop hiring hall, if there is no written 


necessary 


not create an 


agreement or oral understanding that workers 
through 
members are 


and 
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arrangements that make 


must be obtained the union 
that only union 
Neither do 
the union t 
employment violate the 
tract provides that the union cannot and will 
tavor ot 
union does not 


to be hi 
hiring 


ie sole source of reterral for 


statute if the con- 
not discriminate in union member 
ship, and the discriminate 


nonunion workers in making re 
Also, hiring provisions that permit 


throug! 


against 
ferrals 
the hiring to be transacted only 


the union offices are not illegal if the union 
accepts applications of both union and non 
union applicants and if all applications are 
kept in the same file and called in their turn 


In the determination of discrimination in 


does hire some applicants without any union 


intervention and if the employer makes the 


final decision as to the hiring and the tenure 


of employment. The employer's practice of 
workers is 


‘ Also, 


actually 


requesting the union to refer 


permissible in terms of the statute 


the tact that an employer hires 


only employees referred by the union does 


not justify the inference that the company 
and the union maintain an exclusive hiring 
hall arrangement.” In the Millwright Local 
Union 2484 (Lummus Company) case“ it was 


ruled that the 


hiring devices between tl 


maintenance of illegal or dis 





riminatory e umon 
and management is not proved by evidence 
that all the employees on the job were 
that all the 


referral slips as demanded by the 


union members, emplovees had 


presente d 


union and that the foreman was a union 
member and respected the union bylaws 
It was shown that the superintendent, not 
tl was delegated the right to 


ihe roreman, 


idence to 


ille gal 


hire, and there was insufficient ev 





he was associated with any 


ring activities 

On e other hand, while the employer 
and the union can legally agree that there 
must be joint approval in the selection of 
pplicants, it is a violation the law to 
maintain the illegal hiring practice of re 


q ng union membership as a condition of 
employment Hiring halls are illegal unless 
equal treatment is given to all applicants 
and no discrimination is involved. If it is 


futile tor a worker to apply tor work be 


cause % the discriminatory arrangements, 
is failure to apply will not prevent a find 
ng that he is discriminatorily denied em 
| ment 
It ivi lat l t the 4 ( ‘ nto 
idan st and r ce i 1 ty 
ntract that requires workers to be hired 
exclusively t ugh the ! t ilso a 
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Theatrical Stage Employees, Local 119 
NLRB 810 (1957) 
114 NLRB 656 (1955) 
Kansas City Star Company, 119 NLRB 972 


(1957) 
Waterfront 
NLRB 284 (1952) 

Electrical Contractors of 7 
116 NLRB 354 (1956) 


Employers of Washington, 98 
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Ine 116 NLRB 1080 (1956): The Great Atlantic 
and Pacific Tea Company 117 NLRB 1542 
(1957): Honolulu Star-Bulletin, Ltd., 123 NLRB, 
No. 51 (1959) 
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the area of hiring, it has been established 
that neither the employer nor the union 
violates the law by the maintenance of hir 
ing practices which result in the hi 
ing of only union employees, the mayorit 
of whom have been referred to the company 
by the union, if union membership is t 
a condition of employment, if the employer 

’ Hichleay Corporation 1 NLRB, 24 LABOR 
CASES { 67,802, 206 F. 2d 799 (CA-3, 1953) 

” NLRB v. McGraw and Company, 23 LABOR 
CASES ‘ 67,651, 206 F. 2d 635 (CA-6, 1953) 

American Pipe and Steel Corporation, 93 
NLRB 54 (1951) 

2 American President Lines, Ltd., 101 NLRB 
1417 (1952) Jerry Fairbanks, Inc., 100 NLRB 
556 (1952) 

The Hunkin-Conkey Construction Company, 
95 NLRB 433 (1951) 

‘Maxon Construction Company, Inc., 112 

NLRB 444 (1955). 
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an illegal preferential clause which grants 
preference to the union.” While it is con- 
sidered no violation of Section 8(b)(1)(A) 
to attempt to include a hiring hall clause 
in the contract which violates Sections 
8(b)(2) and &8(b)(3), because such behavior 
does not amount to restraint or coercion, 
it is illegal for a union to insist upon, and 
to strike for, a provision that requires em- 
discriminate against nonunion 


ployers to 
However, a preferential hiring 


members.” 
clause in a contract may be illegal per se or 
on its face, and cannot be validated by a 
saving clause.” If a contract contains an 
illegal preferential hiring clause or a clause 
which makes it quite clear that the employer 
is to give preferential treatment to union 
members in the hiring process, even though 
this is not definitely required, the agreement 
exceeds the union security provided for in 
Section 8(a)(3). Such a contract cannot 
serve as a bar to a representation election 
filed by another union.‘ 

A study of these decisions dealing with 
the problem of hiring halls and of union 
referral and clearance systems clearly points 
Board has placed more em- 
practices 


out that the 
phasis upon the 
involved than upon the legality or illegality 
of such devices. In the main, this semi- 
judicial body has been concerned with the 
correction of abuses in individual cases. It 
has treated the union hiring hall problem 
in terms of the special contractual provi- 
resulted in abuses in _ hiring 
as discriminatory treatment 
other forms of 
violation of the 


discriminatory 


which 
practices, such 
of job applicants, 
crimination which were in 
statute. Due to these practices, the 
of workers to unions of their 
Section 7, 


s1rons 


and dis- 
right 
join own 
choosing, as guaranteed in was 
negated by both the union and management 
Consequently, such hiring halls were con- 
ducted illegally. 

rendering of the 
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It was not until the 
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made to cover all 
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deal with indi- 


ruling the I 


mitractors 
attempt 
hiring arrange- 


decision“ that an 
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standards rather than to 


vidual cases In this Board 


formulated what has been called “new 


American Shipowners 
(1952): Operating 

Gammino Construction Com- 
(1951): Painters, Local 
257 (Wm. Doig and Sons), 109 NLRB 821 
(1954): Passaic County News Company, Inc., 
115 NLRB 1360 (1956): The Holmes Construction 
Company, 118 NLRB 827 (1957) 


” Pacific 
98 NLRB 582 
Local 57 (M. A 
pany), 97 NLRB 386 


Engineers, 





Association, 


. . knowledge is power—but it 
actually reaches its greatest heights 
and achieves its highest use when 
it is shared with others for the benefit 
of all. 

—Senator Hubert H. Humphrey 





standards” in its attempt to eliminate hiring 
hall and referral that create and 
perpetuate the closed shop type of union 
was ruled that an agreement 
the employer is required to 
through the union is 


systems 


security. It 
under which 
hire all employees 
discriminatory or illegal on its face, because 
it inherently encourages union membership. 
To avoid such illegality, these agreements 
must specifically include three provisions: 
(1) The agreement must provide that the 
applicants by the union for 
performed on a 


selection of 
referral to jobs must be 
basis and that the selec 
shall in no 
by union 


nondiscriminatory 
tion of applicants 
affected or influenced 
ship, union requirements or union policies 
(2) The employer must retain the right to 
reject any applicant referred to him by the 
The 


must publicize, 


Way be 
member 


union. (3) parties to the agreement 


in available and customary 
provisions ot the 


abc VE 


areas, all the 
including the 
Board deemed essen 


posting 
hiring arrangements, 
safeguards which the 


tial to the legality of an exclusive hiring 
agreement. 

The Board 
passing of the Taft-Hartley Act have estab 
lished the individual 
that hall 


referral clauses are legal only if these agree 


decisions of the since the 


standards, in cases, 


contracts containing hiring and 


ments are administered in a nondiscrimina 


tory manner and if give the employer 
the right to reject 
the third standard 


provisions of the hiring agreement—is new 


they 
referrals. Consequently, 


only publicizing the 


Chis ruling does indicate, however, that the 


tearful of the control of employ 


that 


" 
»Oard 18 


ment by unions and it is desirous of 


creating extra safeguards to prevent 
process by 
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tettered control of the hiring 


labor organizations. In fact, the 

" American Radio Association, 82 NLRB 1344 
(1949) National Maritime Union, 78 NLRB 
971 (1948). 

*? Boilermakers, Local 803 (Harbor Ship Main- 
tenance Company), 107 NLRB 1011 (1954) 
Ebasco Services, Inc., 107 NLRB 617 (1953) 

“Hawley and Hoops, Inc., 83 NLRB 371 
(1949); Shipowners Association of the Pacific 
Coast, 100 NLRB 1250 (1952) 

“119 NLRB 883 (1957). 
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Pacific decision was designed to 
the righ 
union of their own choosing as specified in 
Section 7 of the act, to allow the 
and the to operate 
the framework of the law—thereby 
tecting the desirable features of the 
hall and to acquaint the 


ployees with the function of 


preserve 
of workers to join or not join a 
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hiring 
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this ruling, 
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Tight money—loose fiscal policy is 
likely to curb inflation only at the 
price of curbing economic growth, 
where as a tight fiscal — easier 
money policy will do as good, if 
not a better, job of stabilizing the 
price level and without such serious 
limits on increases in our productive 
capacity. 

—Representative Wilbur D. Mills 
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by the 
I 


the union tor his em 


doctrine, 


jointly 


Hele 


an 


yvees only. 
arrange 


inent W union which required him to 


secure exclusively through the 
ater adjusted 
, 


onformed with th 


refund to his empl 
paid by them 


period beg 


Vas required t 
inion dues and fees 
xr employment for the 


before 


price tt 


six months charges 


served and extending to 


hiring arrangements 


En 
Armco 

NLRB 
123 
Fish- 


123 No 
gineers, 
Drainage and 


NLRB 
Little 


167 (1959) Operating 
Rock Local 38 S2A 
Metal Products 123 
No. 212 (1959) Boilermakers, Local 
NLRB No. 220 (1959): Pacific American 
eries, Inc., 124 NLRB, No. 5 (1959). 
Gay Engineering Corporation, 
65 (1959) 


124 NLRB, 
No 
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the courts have accepted the d the threat 


standards formulated by the Board to lIding jobs fre 
egulate the activities of the employer and ted \ th 


] 


the unions in the hiring process. According to 
to these courts, any discriminatory hiring ili or back 
agreement is violation of the tatut ployer in case 
Chey also ho that any execution ¥ practices 
collective bargaining agreement containing brief 

al preterential hiring clause, even if 

enforced, violates Section 8(a)(3) 

atute Also, it is considered illegal 

any hiring practice in an unlaw 

ven attempts by a union to 

1ation in hiring by the em 

ot whether the employer 

iscriminate, are considered 

act. Saving clauses incor 

thie contracts cannot purge 

ring clauses of their unlawful 

ects rhe union is barred 

ig rules for membership and 

otf members by the using of 


it as a discrimination device.” In 


establish discrimination in hiring 


f the law, it must be proved 


re ¢ at the time the appli 
ecking employment. However, it 
to inter discrimination, even if m 
available, if a discriminatory hiring 


would ake it futile to reapply 


cleared by 

oO! wl ich 

opportunity to 

agreements assume the 

shop contracts, tend to en 

membership and tend to 

ain employees in violatio 

the Statute 

Section 8(b)(2) 


us¢ it causes 


unlawfully 
by refusing clearance 
g or by 
members 


by agreein 


ne acquiesces il n ng | | The End] 


NLRB Operating Engineers, Local 
Associated General Contractors), 31 LABOR 
CASES 256 237 F 2d =4670 CA-9 1956) 
VLRB v. Boilermakers, District (Babcock and 
Wilcox Company), 30 LABOR CASES ‘ 69,915 
232 F. 2d 393 (CA-2, 1956): NLRB v. Gottfried 
Baking Company, 25 LABOR CASES ° 68,170, 210 
F. 2d 772 (CA-2, 1954) 
NLRB v. Painters, Local 419 (Spo Tile 
Company), 242 F. 2d 477 (CA-10, 1957 
NLRB v. Hod Carriers, Local Newspaper fail Deliver 
meyer and Company), 31 LABOR CASES * 70,: 2 : ss § 66.658, 192 F 2d 654 
240 F. 2d 539 (CA-3, 1956) 
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The Need for a New Look at 


The thesis of this article is that an analysis of union-management 
power relations is needed which will parallel Professor Chamberlin’s 


theory of monopolistic competition in product markets. 


The author, 


who is professor of economics and director of the Bureau of Business 
and Economic Research at Northeastern University, believes that such 
an analysis would disclose the true nature of the power of unions. 





THE POWER POSITION of trade 

unions is one of the most widely dis- 
cussed topics in labor literature these days 
The theme of the 1958 Spring Meeting of 
Research Associa- 


Relations— 


the Industrial Relations 
“Power in Industrial 
Its Use and Abuse.”’ At these meetings, a 
number of labor economics 
and industrial relations discussed the many 


tion was 
specialists in 


facets of the complex issue of union power. 
Popular 
cussing the 
particularly since the report of the McClellan 
Committee was published and revealed the 
union 


too, have been dis- 


publications, 
“new power” of trade unions— 


abuse of power by some leaders.” 
One of the most articulate critics of union 
Edward H. Chamberlin of Har- 
vard, a distinguished economic theorist 
Chamberlin launched his attack on 
power in a chapter entitled “The Monopoly 
Labor,” in a unusual 
book on labor economics entitled The /m- 
pact of the Union.’ His next broadside was 
fired in The Economic Analysis of Labor 
Union Power, published as a separate mono- 
graph and as Chapter 1 of Labor Unions and 
Public Policy| The latest critique of what 
he believes to be untrammeled union power 
is contained in an entitled “Can 
Union Power Be Curbed?”—a populariza- 
tion which appeared in a 
The Atlantic.® 


Professor Chamberlin 


power is 
union 


Power of somewhat 


article 


recent issue of 


is an authority on 
the theory of monopoly and competition 

1The proceedings of this meeting were pub- 
lished in the September, 1958 issue of the 
Labor Law Journal. 

2See, for example, John Davenport, 
Unions in the Free Society,’’ Fortune, 
1959, pp. 132 and following 

} David McCord Wright, editor 
Kelley and Millman, Inc., 1956) 

4Washington, D. C., American 
Association, 1958. 


776 


‘‘Labor 
April, 
(New York, 


Enterprise 


of Monopolisti 
ubiquity of 
markets 


In his pathbreaking Theory 
Competition, he stressed the 
monopolistic elements in product 
and pointed out the unreality of the assump- 
tions upon which the theory of pure com- 
petition is based. As the subtitle of this 
indicates, it is a reorientation of the 
basic economic theory of More ré 
cently Chamberlin has transferred his think 


work 
value 
ing from product markets to labor markets 
He unequivocally accepts the proposition 
that trade unions constitute monopolies. In 
the traditional literature 
monopoly is typically defined as the powet 
restricting supply when 

facing a firm, 
However, Cham 


on value theory, 


to raise prices by 

the demand curve, 
downward to the right. 
berlin that “a 
a higher wage rate [than that which would 
be competitively determined] and lets the 


sk pes 


says union which achieves 


market do the restricting for it is on equal 
terms with one which engages in restriction 
of the direct and observable variety.” * This 
[ that the firm’s demand 
curve for labor also slopes downward to the 


ght and that the 


higher wages than it 


assumes, of course, 


firm will employ 


1ewel 


workers at will at 


lower wages. As a short-run propositio1 


this may Or may not be the case, regardless 


of the shape of the demand curve for the 


firm’s product. 


In his theory of value, Chamberlin con 


ceives Of monopolistic elements as ranging 


along a continuum which extends from 


June, 1959, pp. 46-50 

® Cambridge, Harvard 
Ed., 1956 

Work cited at footnote 3, at p. 173. Thus 
in his treatment of labor monopoly, Chamberlin 
has broadened his original definition where he 
that “‘the essence of monopoly is control 
over supply.’’ See work cited at footnote 6, at 


p. 65 


University Press, 7th 


Says 
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control inflation of the cost-push variety 
because nothing has been done about the 
excessive power in the hands of labor lead 
ers. He feels that upward pressure on wages 
generated by unions is largely, if not en 
tirely, responsible for the upward pressure 


Union Power on ca 


Not all economists would readily 





h in’s explanation of inflation. P 
By WILLIAM H. MIERNYK f Walter A. Morton, for example, 


ated that “the public will 


+ 


tha labor organiz: 
pure monoply at one extreme to pure com 


petition at the other. Thus some firms will 
have a great deal of monopoly power while 
others will have little, if any. Such power 
stems largely from the ability of the firm t other onom 


t royed or weakened becaus« 
auses inflation. Jnflati 


to differentiate its product; hence, Cham deny thé ‘ power! 

berlin feels that it is largely limited to I yr example, Martin 

the individual firm. Unions, however, try al at “consumer price 

to organize a given trade or industry ; ] 

And “in this area, the organizations of and utiliti 1 in the industria 

labor which extend beyond the firm appear ot by any stretch of the imagn 
far ahead of those of employers, so be credited with responsibility for th« 

actual power n the side of ard movement of tl Consumer 

whose indu wide organizations ca 


play one employer against another 


In the power struggle which ensues when 
organized labor and management engage 
in collective bargaining, Chamberlin be 
th: he odds are heavily on 


ot unions his conclusion stems 


assumptions or propositions which | ad 
vances: (1) the assumption that public sym 
, 


pathy is fundamentally with the unions, 


assumption that unions wield con 
' 


he political fie ld, 


ase In Wages will 
istment and (4) 


64e] 1 


nN IK¢ ri laborer 


dom to seek other empl \ 


t effec 


—— , 
establisl tec! 


But, he « es, W : failed t 


’ Work cited at footnote 3, at pp. 180-181 
Work cited at footnote 3 pp. 181-183 
Wage-Push Inflation ceedings of Ele- 
venth Annual Meeting o Industrial Rela- 
tions Research issociation, December 1958 
p. 192. (Italics supplied.) Ie “- 
Administered Prices in the American Econ- ct f omic 4 ( cember 
om\ The Relationship of Prices to Economic 3 ils ( footnote 
Stability and Growth (compendium of papers Work j fo t ; p 


submitted by panelists appearing before the 


Union Power 





against 
the 
individual firm and the employees of that 
Within these 
that ‘ 
intrahrm 


made 
limited to 


icels that a case cannot be 


collective bargaining if it is 
restricted circumstances, 
obtainable by 


lirm 


he belie ves ‘the wages 


merely organization, with a 


Strict 
prohibition of labor 


beyond the firm and of any action of intimi- 


any collusive action by 


the firm from making a1 
with non-striking laborers, 


dation 


alternative 


to prevent 
contract 
described 

| he s¢ 


substantial 


might be as ‘workably competitive 


wages’ wages, he believes, would 
still] 
nopoly, but no more than the firm would 


the labor 


elements of mo 


involve 


have in either market or the 
market 


At this 


union 


product 


stage of his thinking about trade 


power, Chamberlin was advocating 


a kind of “localized unionism” and, im 


plicitly at least, the exclu 
the 


of collective 


Was 


Suggesting 


sion ot national union from the process 
But collective bar 


highly 


bargaining 
this 
co-ordinated—if 

the union officers. 
labor and management employ the most 


gaining in country has become 


complex and not actually 


conducted—by national 
Both 
advantageous support of their respec tive cases 
As collective 
matured, it 


the 


collecting and presenting data 


} 


bargaining in this country has 


has fallen more and more into hands 


and 
both sides 
to prepare Those who conduct 
1 ] 


the actual negotiations must be highly skilled 
in the 


ot experts such as lawyers, economists 
statisticians who are retained by 


their cases. 


arts Of persuasion 

limited to 
the employees ot 
not lead t 
Many firms 
position to obtain the 
but it is unlikely that 


bargaining 
firm 


It collective were 
individual and 


s would certainly 


the 
that 


an equalization of 


firm, th 


power would 


} 


still be in a needed 


expert assistance, 
mall unions limited to the employee s ota 
would be able to Sucl 
than limiting 
individual 
collective 


given firm do so 
collective 


would 


proposals, 
bargaining to the firm, 


effectively eliminate bargaining 


1 many situations. 

he Economic Analysis of Labor 
Chamberlin repudiates his 
“It should be perfectly 
clear that no proposal to limit 
to the firm is in fact 
union, or 


in ~"*3 
Union Power,” 
earlier position 
collective 
bargaining made here 
The optimum 
unit’, even from a private (labor) or 


public point of view, will certainly, like the 


size ‘bargaining 


from a 


optimum size firm, be different in different 
industries and under different circumstances 
And there are good reasons to think that 
4 Work cited at footnote 3, at p. 185. 

1% Labor Unions and Public Policy, cited at 
footnote 4, at p. 37 
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it may not necessarily coincide with the 


optimum size firm.” However, he has 


continued to insist unions 


possess 


greater power than the employers with 
obvious 


the 
problem thus engendered 
been 


whom they bargain and that 
the 


is to reduce this 


way to solve 


power which has 


largely through public 


would be- 
power 


achieved, in his view, 


indulgence. If only the public 


come less indulgent, he teels, 


could he 


union 
curbed 

Chamberlin 

that upward 

can stimulate improvements in management 
and lead to 
dently he is 


Professor 


argument 


but evi 


impressed. He 


technological change, 


not unduly 
argues that management can indeed improve 
its. position by « and he 
labor 


lower 


rrkring narder, 
could do the 


Wage rates 


mncludes that same 


that workers 
could 
work 
It has been pointed out by 
ner H Slichter, 

ard pressure or 


even at 


earn more if they were willing to 
harder 

Professor Sum 
that uy 
s indeed a stimulus 
innovation at to the substitution of 
for labor While this 
the displacement of some 


the long 


urs or to work 


longer 


among others, 


might well 
workers 
labe T 


obtained 


run, it result in lower 


Cal 


sts than those whicl ght have 


increases had not 


1] Ware been Qs 


and old methods had been continued 
] l 


true that this issue can be argued ad infinitum 
that 


measure 


the conclusions large 
upon the assumptions made. He 
point out that 


and 


and depend nl 


WA 
W 


ever, it 1s important to 


nexus between age changes price 


changes, via the cost, 18 not as cle: 


as that postulate: 


] 


la Vv ol 
1 by Chamberlin. Depen« 


T 
1 
| 


ing upon how management reacts to the 


product 


costs Cs 


ring its 
labor 


unchanged 


age increase in alt 


the resulting 


cesses, 


lower o1 emaim 
necessary that every increase in 


leads to a long-run change in prices 
Che most important p 
about the Chamberlinian 


power, however, 


position 
and the major pur 
this article, is to qu ion the generaltty 
power 
I] 


is conclusion tl exceeds 
that of management. It will come as 
the 


surprise to the leaders of some unions 
Teamsters and the United Mine Worker 
101 example - ey possess considerabl 
which might be 


that t 


powe! far in excess of that 


of their counterparts across the bargaining 


table 


of a surprise to the 


However, it must come as something 
leaders of other unions 
1% Article cited at footnote 5, at p. 47 

1% Work cited at footnote 4, at p. 34. 
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product market, although ubiquit 
Our concept of liberty, based on oe Sree Chere are 
freedom of choice at the ballot box, penceggh eg mnonapely power, 
can be translated into action only r 

through the vigor of our political ; claten 
organizations and the earnestness of 1opolies, vet Chamb« 

the elected representatives of the unions which deal 
people.—Senator Thomas H. Kuchel 





textile, shoe ; chemical 
: example o learn that they 
excessive power in collective bar 


that this power 1s a tacto! 


and \ I 
ntributing to cost-push inflation 


In a recent analysis o! collective bat 
gaining in the chemical industry, Professor 


Arnold R. Weber has pointed out that one 
must consider the labor market, the product 
market and the structure of enterprises in 
volved in analyzing power relations 
given industry.” concludes that in 
chemical industry “the dominant firms, 
the industry itself, embrace a plethora ot 
product mark and innumerable labor 


markets along a wide geographical front 

Consequently, chemic: ol generally 

have been unable to app momic lever 

through the networ arenas within 
themselves.” 

example of an industry in which 

be said to wield excessive 


textil 


e industry. During the 


wages of textile 
less 
VOorke In gene 
t output per man-hour 
ased substantially more in textiles th: 
manufacturing industry generally.” T] 
are a number of other industries, such 
the hosiery and shoe industries, where 
unions have remained relatively weak and 
do not, by any reasonable definition, wield 
excessive bare uning power Tl ese 
should llustrate the po 
onsiderably 


also trom 


important innovations 
in value theory of recent times, Chamberlin 
pointed out that monopoly power in the nomic lif n otl ( 


*% ‘“*Union-Management Power Relations in the 2 the 189 national and international unions 
Chemical Industry The Economic Setting,’ listed in the latest Department of Labor di 
9 Labor Law Journal 664 (September, 1958) rectory, more than 47 per cent have inder 

” Article cited at footnote 18, at p. 668 25,000 members. See Directory of National and 

*” Problems of the Domestic Textile Industry International Labor Unions in the United 
(Hearings Before a Subcommittee of the Senate States, 1957 (Bureau of Labor Statist Bu 
Committee on Interstate and Foreign Com- tin No. 1222, November, 1957), p. 11 
merce, 85th Cong., 2d Sess., July 8-10, 1958), 
pp. < 326 
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have appeared where tremendous power 
has been built up on the management side. 
This is an example of what Galbraith has 
called “countervailing power.’”” Even some 
large unions in highly competitive industries 
have not been able to develop sufficient 
power to push wages up as rapidly as those 
in oligopolistic or regulated industries. 


Professor Chamberlin is vague about the 
policy prescriptions he would make to re- 
dress the balance of power in labor-manage- 
ment relations. While in his recent writings 
he eschews the proposal to limit collective 
bargaining to the individual firm and the 
employees of that firm, he has suggested 
that there is “optimum” bargaining 
unit that is appropriate in each case. But 
the implication he leaves, if I interpret him 
correctly, is that there is a need for a 
general reduction in power. Such a 
reduction, if it could would 
undoubtedly succeed in weakening the weak, 
but little effect upon the 


strong 


some 


union 
be achieved, 


it might have 


The McClellan Committee investigation 
clearly reveals that something must be done 
activities of certain trade union 


Kennedy bill 


about the 


leaders. The Ervin Was an 


attempt to 
lines, but the opposition of organized labor 


make a beginning along these 


and of spokesmen for business groups, such 
as the United States Chamber of Commerce 
the National Association of Manufac 

turers, clearly shows that the proposals 
made to date appeal neither to labor nor to 
elements of business management 


and 


som 

Although he has explicitly disassociated 
from the view that collective bar 
gaining should be limited to the individual 


firm and the employees of that firm, Cham 


himselt 


STUDENTS SEEK HELP 


from 
like 


you 


Frequently we receive letters 


| debaters 
“Please 


labor 


saying something 


me everything 
on law. I need the material 
for our debate.” We like to be 
helpful to school debaters, but they should 
be To aid 


them in preparing their argument, there 


this send 
nave 
school 


specific in what they want 


are several reference lists available, such 
as the ones issued by (1) The Institute 
Industrial Relations of the 
Illinois, 


School 


Labor and 
University of 
2) The 


ot 
Illinois, Urbana, 
New York State 


and ( 


See John Kenneth Galbraith, American 
Capitalism, The Concept of Countervailing 
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berlin’s arguments can be most effectively 
used by those who further such proposals. 
It is essential that the power position of 
the unions be fully understood before sound 
legislation can be enacted which will elimi- 
nate the misuse of power and the abuse of 
This understanding will not be achieved 
are indiscriminately labelled 
if the impression is created 


trust 
if all 
“monopolistic,” 
that in all cases union power exceeds man- 


unions 


agement power at the bargaining table or if 
efforts are made to undermine the national 
union as an institution 

Chamber 
of 


One can agree with Professor 
lin that there are cases where the balance 
between unions and management has 


union, but this is not 


power! 
shifted in favor of the 
universally true. What its 
analysis of power relationships which recog- 
that collective bargaining power 
ranges along a continuum. There are unions 
have little power there 
powerful 1] hey are almost 
entirely to the terms which 
must be accepted by management. What is 
union- 


needed is an 


nizes in 


which and are 


unions so at 
tree dictate 
ot 
which is a 


needed, in brief, is an analysis 


nianagement relations 
counterpart of 
of monopolistic competition in product mar- 
have had such an 
thinking of 
labelled all firms 
Chamberlin’s 
all the 


markets 


power! 
Professor Chamberlin’s theory 


The latter would not 
the 
indiscriminately 


kets. 
impact upon 
if he had 
as “monopolies.” 
work laid to rest 
plified notion that 
either “competitive” 
useful analysis of union power will similarly 
that little, while 
by any reasonable definition, might 


economists 


Professor 
once and for 
product 


sim 
are 


“monopolistic.” <A 


show some unions have 


others, 


be “excessive powel 


[The End] 


said to wield 


IN LABOR DEBATES 


abor Relations, ( 


New York 


school del ate topic ror 
Section 


of Industrial and I 
nell 

Che high 
1960 is: (1) 


University, Ithaca, 
1959 
Resolved: That 14 
(b) of the National Labor Relations Act 
should be repealed Resolved: That 
the federal government should substantially 
increase regulation of labor unions. 
Resolved: That federal govern 
ment should require arbitration of labor 


(2) 


its 

(3) the 

disputes in all basic industries. 
Obviously, we cannot send everything 

we have on labor law. 

1952), pp. 


Power (Boston, Houghton-Mifflin, 


121 and following 
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The Agency Shop 


By NORMAN E. JONES 





It was not one of the purposes, when Congress enacted the Taft- 
Hartley Act, to permit the states to outlaw the agency shop by 
right-to-work statutes. So writes the author of this article, who 
considers the agency shop “impracticable and unnecessary.” 





N ANY ISSUE where basic philosophies The establishment of the National Wat 
come into conflict, it is obviously de Labor Board to eftect final settlement ot 


labor disputes during World War II was 


sirable to consider alternatives which rep 
t a middle ground between the extremes a step taker 
Vartime needs in American national lite 


resent in response to immediate 
The issue of union security involves a 

conflict between two firmly held American From its very nature, this step has 
beliefs: the belief that a worker should not new industrial habits 


hich mi oppose and the belief that ; 
pres Apache Pager ie es 
of benefits secured by a Directive Decisions 


contributing his share to its 
, ‘ Vhe War | ab 
An alternative to the right-to-work 


ust somehow compromise these 


be required to support an organization 


1 
essentially to 


beliefs. One compromise solu 


been advanced is the agency 


hop, as referred to in this 


rement whereby all em 
bargaining unit, whether 


¢ 
ti 


union members, must pay 
um of money to defray ex 
as their bargaining agent 
paid to the union’s weltare 


and operatio1 


may be paid ti 
the operation 
provision ts 
he “support 


he “Rand Formula” 


Although it is commonly believed that 
Justice I. C. Rand of the Supreme Court 
or Canada originated the agency-shop-type Workers, 


provision in his famous arbitration award and between 
in 1946, several such provisions came into pany and the Internation; ociation ot 
effect as early as 1942 under the auspices Machinists, District ul al 129] 


of the National War Labor Board AFL, in January, 194 


Congressional Record, May 9, 1947, p. 5088 1 War Labor Board Reports 101, 12 War 
Labor Board Reports 510 and 21 War Labor 
Board Reports 219 
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The author represented management as director 
of industrial relations in two large firms be- 
fore starting his own firm, Norman E. Jones & 
Associates, Anaheim and South Gate, California. 





Thus, the War Labor Board established 


precedence through its “directive decisions” 


on the agency shop provision in collective 


bargaining agreements 


Arbitration Awards 


It was not until the arbitration 
of Justice Rand involving the Ford Motor 
Company of Canada and the United Auto- 
Workers Union, CIO, that the 
shop known to the 
and industrial 


award 


mobile 
became well 
leaders in the field of labor 
relations and to the public in general.’ In 
this case, the relationship between the Ford 
Motor Company and the United Automo 
bile Workers Union, at a plant employing 
approximately 9,500 
great strife and conflict. Justice Rand, who 


agency 


persons, Was one ot 
was “not familiar with labour matters, hav- 
with them what- 


upon to arbitrate 


ing had no 
.’* was called 


experience 
ever 
a dispute concerned with the problems of 
union security, checkoff, employer protec- 


tion against wildcat strikes, and redetermi- 


The dispute 
involving the 
law-en- 


rights. 
strike 


nation of bargaining 
had caused a 
company, union 
forcement agencies and the general public 
from September 12, 1945, until December 
20, 1945, when the union accepted the joint 
plan of settlement of the Dominion and 
Ontario governments. 


severe 


employees, local 


After a heated and lengthy arbitration 
proceeding, conducted between January 9 
1946, Justice Rand 
which included the 
into the 


rendered his 
sh« p 


and 15, 
award, 
clause, to be 
ment between the company and union. He 
did not offer the general or 
permanent solution to the complex question 
security, but that its 


agency 


incorporated agree- 


award as a 


of union suggested 


‘I. C. Rand, decision of arbitrator re Ford 
Motor Company, Ontario, Canada, 1946 
‘Letter from Justice I. C. Rand, 

Court of Canada (May 5, 1958) 
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Supreme 


Votor ¢( yupany case 


union to func¢ 


objective in the Ford 
was primarily to enable the 
more other words, he 
stated that 
against this 1 
sity for self-development.” 
that the union 
be decided on 
only in 


that a 


tion smoothly. In 


union security might work 


end “by lessening the neces 
He concluded 


should never 


alone, but 


issue 
merits 


other 


security 
its own 
with 
might be 


association issues, SO 


proper balance achieved 
Rand 


first 


author, Justice 


about the 


letter to the 
interesting 


In a 
added an 
reaction to his award 


“The morning 
the Company’s most 


note 


after the award, one of 


individualists 
and put 


radical 


called up the personnel director 
this question to him, ‘Do I have to join the 
The answer was, ‘No, but you 
certain to which the reply 


anything about 


union ?” 

must pay fees,’ 
was shot back, ‘I don’t care 
that but I don’t 
do with that group.’ ” 


want to have anything to 


Since Justice Rand’s decision, several 


awards on the shop have been 


other 


agency 
called 
questions 


arbitrators 
to settle 


rendered Dy upon 
by the involved 
of union security 


the midwestern areas of the 


parties 
in the northeastern and 

United States, 

according to the letter 

Western 


Com 


between the 
and the 
1955 


In two disputes 
Union Telegraph Company 
Union in 
shop provi 


mercial Telegraphers’ ove! 
the application of the 
sion in their agreement, the arbitrator ruled 
(1) that dues did not entitle 
nonmembers to union advantages such as 
death funeral benefits 
service (2) that the 
when it did not 
when they 
for other 


agency 
payment of 


and and periodical 
* and 
contract 
nonmembers 
absent 


union. did not 
violate the lower 
rates to 


sick 


the dues 
were on furlough o1 
Decision cited at footnote 3 
* Letter cited at footnote 4 
Western Union Telegraph Company 
No. L-14739-Wash.-L-7-55 (July 8 1955) 


Case 
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mbers of the oO 3) of the National Labor Relations 


reasons, as it did for me 
union for similar absences.” 1935 


second important c: f the Na 


NLRB Decisions MK nal Labor Relations Be concerning 


5 ‘ 1 shop involved e American 
Sef 950, th Oo or Rela- fl ; 
Before 1950, the National Labor Rela Seating Company in 1952 Pie walidien 


1 


, e ] ? - - 
tions Board iad BO prec precedent - ( e agency shop clause in the agreement 


the issue of the agency shop. However, it had to be examined because t 
Was of some significance that in numerot ee ised to bar an immediate 

cases the War Labor Board, vhich was ha o lx determined whether 

expressly required by the War Labor Dis he limited form of union secu: 

putes Act to contorm to the provisions ot it. permitted Section & 
the National Labor Relations Act, during , ai: i shen ations Act. as 
World War II upheld the validity of co 


? 1 deter d that support-1 
tracts containing umion-security requirements Board determined tl uppor 
f ivments did not violate Section &(. 


ad(3 


other than “membership” as a condition o 
employment.” These cases, for the most é is stated in the Pu 
part, proceeded on the principle that sinc m f Colorado decision im 3 

the parties had voluntarily agreed to sucl one did not intend to illegaliz« 
Wat ractl of obtaming support payments tron 


provisions, it was the established 

] therurice } “re 
Labor Board policy to extend the union would otherwis . siaate 
security provisions previously « I re, the agency shop was 


permitting religious objector 


through collective bargaining 


Although the Board had determined tha 
rulings of the War Labor Board wer 
in no way binding upon them, they were, administrative 
nevertheless, not precluded from according Counsel 
Rulings pper 
Regional Direct 


regional director 


due consideration to such decisions, espe 
cially where there was no other direct cas 


authority on the question 


1 to issue a con 
oly : > 99 7004 7) j j 
In the Public Service Con pany ( ; mplover hi violated Se 


decision of April 14, 1950, the NLRB t t] unix 


} 


handed down the first ruling on the subject 4.0 @ipy, 
- ) i ) 
of the agency shop Che questions betore compan\ chi | ix men 


l 4 
t 


the Board dealt with the legality of the ; as ve | 
( pa ( l I agency ‘ 

agency shop clause in the following 1 

stances: (1) within the meaning of the 


closed shop proviso to Section 8(3) of the Federal Court Decisions 
original National Labor Relations Act, ichoneh the sieht 


(2) under the saving clause in Section 102 , | 
, , ad its genesis betore 
of the amended act, in the case of dis 47 ' 
| . i amendment t 
crimination Dy an employer, Section &(% , 
: ; ° P ions Act, 


3) of the amended act or (4) in the case 
of discrimination by a union, Sectio 


(2) of the amended act 


The Board stated that the 

Section &8(3) of the National Labor Rela 
tions Act ot 1935 Was the controlling 
factor in the issue After a lengthy dis 
cussion of the meaning of this section, the 
Board ruled that it was the opinion ot 

members “that the support money provi 
sion is a valid union security agreement 
within the meaning of the proviso to Sec 


Western Union Telegraph Company Cz 3oard Reports 491 War Labor Board Re 
L-14739-Wash.-L-9-55 (September 19 955 ports 129 

’1 War Labor Board Reports 101 y 89 NLRB 418 
Labor Board Reports 27 12 War Labor Board American Seating Company 
Reports 510; 18 War Labor Board Reports 314; H. R. 3020, 80th Cong., Ist 
21 War Labor Board Reports 219; 24 War Labor 


98 NLRB 800 


Sess 1947) 
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repealed. Florida passed the first such 
statute in November, 1944, and Kansas the 
last one in November, 1958. 


The constitutionality of state 
work measures was upheld by the United 
States Supreme Court in 1949 in decisions 
dealing with the Arizona, Nebraska and 
North Carolina laws. In 1953, the Court 
also held that peaceful picketing to force 
a violation of a state right-to-work law 
might be enjoined by the state courts with- 
out infringing on the free-speech guaran- 
tees of the Constitution.” However, in 
1957, the Court handed down a ruling that 
appeared to limit this doctrine to 
not involving interstate commerce and fed- 


right-to- 


cases 


eral pre-emption. It reversed a state court 
decision upholding an injunction 
picketing that allegedly violated the state 
statute. In so doing, the 
rulings on 


against 


right-to-work 
court cited prior 
emption over labor cases affecting interstate 


federal pre- 


commerce.”* 


Although the federal courts have not been 


called upon directly to render decisions 
on the agency shop thus far, they will 
probably hear several cases in the near 
future. The main question that will no 
doubt be before the court will be whether 
Section 14(b) of the National Labor Rela 


Act, as amended, does not authorize 


a state or territory 
making employment conditional on the pay- 


tions 


to invalidate contracts 


ment of dues to a labor organization. 


Payment of Dues as Condition 
of Employment 


Section 14(b) of the National Labor Re 
Act gave to the states and territories 
statutes 


lations 
the right to 
making membership in a labor 
tion as a condition of employment unlawful. 
Of the 19 states with right-to-work stat- 
utes, ten declared that payment of 
dues to a union could not be a condition 
Alabama, Arkansas, Missis 
sippi, North Carolina, South Carolina, Ten- 
nessee, Utah and Virginia. 


right-to-work 


pass 


organiza 


have 


Georgia, Iowa, 


A typical provision regarding these mat- 
ters reads as follows 

“No employer shall require any 
to become or remain a member of any 


person 


% Plumbers, Local 10 v. Graham Brothers, 23 
LABOR CASES ‘ 67,462, 345 U. S. 192 


1 Teamsters, Local 327 wv. Kerrigan Iron 


Works, Inc., 32 LABOR CASES { 70,723, 353 
U. S. 968 
% Utah right-to-work act (H. B. 85, Secs. 8, 


10 (February 24, 1955)). 


784 


labor union, labor organization or any other 
[ condition of em- 
employment 


association as a 
continuation of 


type ot 
ployment or 
by such employer 

“No employer shall require any person 
to pay any dues, fees, or other charges of 
any kind to any labor union, labor organi- 
zation or any other type of association as 
a condition of employment or continuation 


of employment.” ” 


The wording of these provisions by the 
ten aforementioned indicates that 
not only the union shop is illegal, but the 


States 


agency shop as well. 


In the remaining nine states, whose stat- 
utes prohibit “membership in a labor ort 
ganization as a condition of employment or 
continued employment” but are silent on 


it would 


“any other fees, dues or charges,” 
seem that the agency shop is considered 
legal These states are Arizona, Florida, 


Indiana, Kansas, Nebraska, Nevada, North 


Dakota, South Dakota and Texas. 


State Attorney General Rulings 


In 1952, the Attorney General of North 
Dakota issued an opinion that the agency 
shop was lawful under the North Dakota 
right-to-work statute This statute made 


membership in a 
condition of em- 


it unlawful to require 


labor organization as a 


ployment, but not unlawful to require the 


payment of dues to a labor organization 
The Attorney General of Nevada issued 
an opinion in 1952” that the agency shop 


was lawful under Nevada's right-to-work 
statute, but his opinion was reversed by a 


successor attorney general in 1958." Thus, 


the agency shop has been ruled unlawful 
in Nevada, even though the right-to-work 
statute specified only that it was unlawtul 


to require membership in a labor organiza 


tion as a condition of employment and not 
unlawful to require payment of dues to a 
labor organization. 


Although the Attorney General of Sout! 
Dakota has not issued a direct opinion on 
the question of the shop under 
the right-to-work law 
stated that a contract calling 


to be the sole bargaining agent 


agency 
of that state, he 
for the union 
for all em- 


has 


ployees would be a violation of the right 


% Letter from L. R. Burgun, attorney general 
to a deputy labor commissioner of North Dakota 
(July 8, 1952) 

"W. T. Mathews 
No. 184 (July 11, 1952) 

% Harvey Dickerson, attorney general, Opinion 
No. 140 (September 22, 1958) 


attorney general, Opinion 
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to-work law, indicating that the agency 
shop would be unlawful in South Dakota.’ 


The Attorney General of North Carolina 
issued an opinion in 1952 stating that, since 
the right-to-work act of that pro- 
hibited the payment of dues to labor 
organization as a condition of employment, 


state 
any 


the agency shop was unlawtul in the state.” 


State Court Decisions 

In 1954, the Superior Court of Maricopa 
County, Arizona, called upon to 
join picketing by the Hotel and Restaurant 


Was en- 


Employees’ and Bartenders’ Union for the 
purpose of compelling employers to sign 
agreements that contained, among other 


things, the stipulation that all nonmembers 
ot the union must pay assessments equal 
to union dues as a condition of employ- 
ment.” The court ruled, along with rulings 
ou other issues, that the proposed agency 


unlawful under the right 


oT the 


clause Was 


shop 
to-work statute state 


Upon appeal 


heard the 
June, 


by the 
\rizona 

Ch 

lower 


ions, finding it 


union, this case 

Court wu 
at court athrmed the hold 
court, but 


unnecessary 


by 
1957 


the 


Supreme in 


with modifica 
to 


a> 


the 
the lower 


pass on 
egality of the 
had done 


the supreme 


agency shop, 


that 
lower 


Thus it would seem 
court 
that 4 


the 


upheld — the 


court's decision icketing for an agency 


violated Arizona right-to-work 


and was, therefore, unlawful 


to date 
ney shop, the Ih 
Lake ( 


ie most important 
idiana 


May, 


1 
ecmpiover ft 


volving the ane 


Superior Court ot 


1958, was pe 1 by an 
mea inl 
sisting that il agency siop clause be 


collective 


issues: (1) 


Did t 


he 
violate tl 


roposed 
In 


provisions of this act cc 


( 





were the 


with 


diana right-t ac (2) If so, 


nsistent sec 





tion 14(b) of the National Labor Relations 
Act, as amended ? In other words, could 
the Indiana Legislature validly outlaw 
shop provisions? (3) Assuming that the 
first two questions were answered affirma 
tively, did the court have the power to 
grant the injunctive relief requested by the 
‘Letter from Phil Saunders, attorney gen- 
eral, to Michael Ronayne, state's attorney? 
Aberdeen, South Dakota (September 13, 1958) 


MeMillan 
111 (June 13 


” Harry 
No 


attorney 
1952) 


general, Opinion 
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32 LABOR CASES ‘ 


this a matter within the 
of the National Labor 
Relations Board under the federal pre-emp 
tion doctrine ?? 


employer or was 


exclusive domain 


the resolved the above 


sues, it commented on recent developments 


Before court 1S 


in the federal pre-emption doctrine and 
pointed out the difference in various right 
to-work statutes—some forbidding the re 
quirement for payment of any dues and 
tees, and others, like Indiana, without this 


stipulation, 


In holding the 
ful arrangement 


agency shop clause a law 


under the Indiana law, the 


court stressed the failure of the legislature 
to include a_ specific prohibition against 
agreements conditioning employment on the 
payment of tees and dues to a union 

(he court further stated that there were 
compelling arguments in support of the 
fairness Of an agency shop clause Che 
union was certified as the exclusive bar 
gaining representative of all employees, 
irrespective of membership or nonmember 


also 


eminently 


Dargaininys unit It ap 


peared to the court that it w 





as 

lair to have ill t tI employees w he 
reap 1 the benefits ft representation Day 
their tair share t the cost 

Because the court eld that the pro] sed 
agency shop clause was lawful under the 
right-to-work act of Indiana, it found it 
unnecessary to resolve the ther tw issues 

The court, by way it dicta, concluded 
that since a violation of the Indiana right 
to-work act ould be a violation of Sectior 
S(b)(2) of the National Labor Relations 
\ct, as amended, it would not have jurisdic 
tion to enjoin the attempts of the union to 
btain the agency sl It would be wit 

t the powe rt ris ct mn te vrant reliet, 
i 1 uld be sole] ithin the domain of 
the Nati nal Labor Xelations | ard let 
the doctrine of federal pre-emptior 

Phe decision of the court in thi ise Wa 
i sweeping one as tar as the le alit or the 
agency shop is concerned. Not only did it 
hold that an agency shop is lawful under 
the 1957 Indiana right-to-work act. in view 
ot the lack of any prohibition of payments 


to unions, but it also indicated that a statute 
barring an agency shop would be invalid 
under Section 14(b) of the National Labor 
Relations Act, as amended 

Arizona Flame Restaurant, Inc. v. Baldwin 


26 LABOR CASES ‘ 68,647 


Baldwin v. Arizona Flame Restaurant, Inc 


70,805 
Veade Electric Company, Inc v. Hagberg 


34 LABOR CASES * 71,525 
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Upon appeal by the this case 
was heard by the Indiana Appellate Court, 
and a decision was handed down in June, 
1959." In this decision, the appellate court 
upheld the contention of the lower court 
that the agency shop did not violate the 
Indiana right-to-work act. This court, as 
did the superior court, held that the act was 
plain and unambiguous and there was no 
prohibition against requiring the payment 


company, 


of fees or charges to a union. 


The appellate court stated that at the 
time the Indiana Legislature adopted the 
right-to-work act, there were 18 other states 
with right-to-work laws on the statute books 
Some contained prohibitions on 
agreements requiring the payment of fees 
or charges to unions, while others did not 
Had the legislature intended to make such 
agreements illegal, it should have declared 


specific 


so expressly. 


It is quite possible that the decision of 
this court will finally resolve the issue of 
the legality of the agency shop under the 
Indiana act. There is no appeal, as a matter 
of right, to the Indiana Supreme Court. 
Review is dependent upon the discretion of 
the higher court; should a petition for re- 
view be filed, it might well be denied. 


The Indiana Appellate Court, in a more 
cautious way than the court, 
commented by way of dicta on the subject 
of federal pre-emption. Noting that the 
National Labor Relations Act, as amended, 
specifically authorized and recognized the 
validity of the state right-to-work laws, the 


superior 


court stated: 


“Now, whether or not such authorization 
and recognition would extend to or author 
ize a state legislature to validly ‘outlaw’ 
such ‘agency shop’ clauses would, perhaps, 
require and extensive ex- 
ploration of this doctrine of federal preemp- 
tion, a question and task with which we 
are not here confronted.” 


necessitate an 


Thus, the failure of the appellate court to 
reach the issue of federal pre-emption ap- 
pears also to lessen the possibility of review 
by the United States Supreme Court. 

This decision of the Indiana Appellate 
Court, upholding the decision of the state 
superior court, has significance both for its 
effects within the state and for its implica- 
tions for other states that already have 

* Meade Electric Company, Inc. v. Hagberg, 
37 LABOR CASES { 65,551 

* Memorandum from J. T. Montague to W. R. 
Dymond (Department of Labour, Economics and 
Research Branch, Ottawa, Canada (September 
24, 1957). 
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right-to-work statutes or are considering 


their adoption. 


Court and Board Decisions 
Outside United States 


It might be significant at this point to 
look at some decisions regarding the agency 
shop handed down in Canada by courts and 
boards of conciliation, whose judgments 
have force and effect comparable to those of 
glance at 
of union security simi 


our state courts, and to the 


Switzerland system 
lar to the agency shop. 


In Quebec in 1950, the civil court declared 


agency shop at a Quebec department 


unlawful on the grounds that the Civil 


the 

store 
Code of Quebec very clearly specified that 
no two parties might sign a contract en 
third party 
The court 


must be proven consent.” ™ 


Chere 
decisions that apparently were used to side 
step this Quebec Civil Court decision. The 
first such decision, issued in July, 1951, was 
called the “Sloan Formula.” It provided, 
in addition to the shop, that all 
emplovees subject to the compulsory check 
off of regular union dues would have the 
right to vote at the election of union 
officers (This both 
bers and nonmembers. ) 


The second decision, referred to as 
“Fournier Formula,” did not union 
membership a condition of employment, but 


his or het 


“There 


against 
conc lude d 


gfagzing a 


opposition 


have been two board-of-conciliation 


agency 


local 


included union mem 


at 
the 


make 


ruled that an employer could engage a 
worker opposed to the union. However, 
should a worker refuse to pay dues to the 
union, the employer would have to pay 
them 

In Switzerland, a new system of union 
security was established through several 
supreme court decisions in 1948 and 1949 


and through a law passed by the Switzer- 
land Federal Parliament in 1956." “Con 
tributions of solidarity,” as the system 1s 
called in that country, is similar to the 
agency shop, but with two major differences : 
(1) The contributions are less than regular 


dues, the Swiss courts having the authority 
to decide in each case a reasonable con- 
tribution under each given circumstance. 


(2) These “contributions of solidarity” must 
* Michael Dudra, ‘‘The Swiss System of Union 
Security,"’ 10 Labor Law Journal 165 (March, 
1959). 
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be used either for defraying the direct costs 
involved in the execution and application of 
collective agreements or for welfare pur- 
benefiting 
gaining unit 


nonmembers 


all employees in the bar- 
well as 


poses 


—union members as 


This type of union security is almost iden 
John 
gaining 


tical with that proposed by Professor 
\V. Spielman in his article titled “1 
Fee Versus Union Shop,” which appeared 


in 1957,” and is similar to a proposed change 





in the National Labor Relations Act out 
lined by Professor William [eiserson in his 
article “For a New Labor Law A Basic 
Analysis,” which appeared in 1949." 


Considerations 


Phe 
majority 
administering the National Labor 
Act, as do 


is ot the opinion that the 


author 


of the working with and 


persons 
Relations 
1 t +} ] 

question the i¢ 


amended, not 


gality of the agency shop under this act. 
However, lines are drawn when it comes t 
the question ol! the legality of the agency 


shop under state right-to-work statutes 
Section 14(b) of the act gives the states 
and territories the right to pass statutes 


it unlawful for a union and 
] 
l 


that would make 


otiate an 


an employer to nes ‘ 
that 


membership in a 


tracts conta provisions requiring 
rganization aS a 
employment Phe 


through Section 


labor ( 
question 


14(b) 


condition of 
did Congress, 


arises, 

of the act, give the states the power and 
the right to make an agency shop agreement 
unlawful? The answer to this question 
might best be obtained by a study of the 


14(b) in an 
Act sl 


execution or application 


wording ot Section attempt to 


grasp Congress’ true 
“Nothing in this 
the 


requiring 


all be construed 
as authorizing 
ot agreements membership in a 


labor organization as a condition of em- 
ployment in 
such execution or application is prohibited 


by State or Territorial law 


any State or Territory in whicl 


If one interprets the “requiring 


membership in a labor organization” literally, 
this section does not give the states au 
thority to ban agency shop agreements 
Within interstate commerce through pas 


sage of right-to-work statutes 


Industrial and Labor Relations Review, 
July, 1957, pp. 609-619 

23 New York Times, February 6, 1949, Sec. 6 

” National Labor Relations Board, Legislative 


History of the Labor Management Relations Act 
(1948), Vol. I, p. 319 and Vol. II, p. 5088: United 
States Senate Committee on Labor and Public 
Welfare, Hearings, 80th Cong lst Sess 1947 
pp. 64, 66-67 


Agency Shop 


excerpt from House 
510, on H. R. 3020 


Che following is an 


Conference Report No 


‘It was never the intention of the Na 
tional Labor Relations Act, as is disclosed 
by the legislative history of that Act, to 
preempt the field in this regard so as to 
deprive the States of their powers to pré 


Ne ither 


Section &(3) 


vent compulsory unionism the so 
called “closed shop” proviso in 
of the the 
maintenance-of-membership proviso in Sec- 
the ¢ 
authorize 
the 


there 


existing act no1 union shop and 


tion 8(a)(3) of 
could be 
which 
lo make 


quesion about this, 


onterence agreement 


said to ements 
contrat to 
that 


section 


arrang 
State 


were policy 


certain should be 


no 


13 was included 


in the House bill The Conference agree 
ment, Section 14(b), contains a provision 
having the same effect.” ” 

Che Senate, in a summary of the same 
section in the Congressional Record, said 

“A new subsection has been added to 
Section 14 to make it pertectly clear that 


the Act is to be 
compulsory 
States 


nothing in construed as 


authorizing umion membership 


agreements in where the execution o1 


entorcement ot such agreements would be 
contrary to State law. Many States have 


enacted laws or adopted constitutional pro 


visions to make all forms of compulsory 
umionism in such States iilewal. As stated 
in the report accompanying the Senate com 
mittee bill, it was not intended to deprive 
the States of sucl power Uhe conterees, 
therefore, had no objection to the ad ptio 
of the House provision ot that effect 

In an article written by George Rose. an 
attorney at law in Indiana, titled “The 
Agency Shop v. the Right-to-Work Law 
it was contended that the agency sh p and 
union shop are one and the same How 
ever, One must not overlook one very im 
portant difference between the t oO types I 
union security clauses. The union shop re 


quires membership in a union 


seconds or tor 30 years—whereby one must 
go through the process of joining a union, 
even if the membership application is re 
jected by the unior 

One might feel that this is a very fine line 
to dra but Congress did intend the agen 
shop to be different, as is shown in thi 


National Labor Relations Board, Legislative 


History of the Labor Management Relations 
Act (1948), Vol. I, p. 324 
' National Labor Relations Board, Legislative 


History of the Labor 
(1948), Vol. I, p. 564 
>9 Labor Law Journal 579 (August 


Management Relations Act 


1958) 
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member in good standing. but such is not 





Congressional hearings and records. The 
agency shop does not require membership 
in a labor organization as a condition of 
employment or continued employment at 
any time, and the act, under Section 14(b), 
gives the states only the right to outlaw 
contracts “requiring membership in a labor 
organization as a condition of employment.” 


Therefore, it seems that the states that 
have provisions which make it unlawful to 
make payment of dues to a labor organiza- 
tion a condition of employment in their state 
right-to-work statutes have exceeded the 
authority granted to them under Section 
14(b) of the act, and an agency shop agree- 
ment should be legal within any state or 
territory of the United States covered by 
the act. 

Further indication that the union shop 
and agency shop were intended to be dif- 
ferent is evidenced by the election pro- 
cedures under Section 9(e)(2) of the 
This section establishes the deauthorization 
election, stipulating that a union shop con- 
tract must have been authorized by the 
employees in a National Labor Relations 
Board election. It also provides that this 
authorization may be rescinded upon a ma- 
jority vote of the employ ees eligible to vote 
in the bargaining unit. In 1951, the first 
requirement for authorization elections was 
eliminated, but the provision for deauthor- 
ization election was retained. 

The National 
tablished in three 
deauthorization election and, as Section 9 
(e)(2) of the act reads, the union shop was 
the only type of union security provision 
this election was to cover.“ Furthermore, a 
union does not have to be in compliance 
with the Board to write and enforce an 
agency shop agreement, whereas it must be 


act. 


Labor Relations Board es 


cases its policy on the 


in compliance to write and enforce a union 
shop agreement. 

The next question that arises is on the 
subject of checkoff or payment of dues un- 


der the agency shop. Section 302 of the 
act covers the checkoff, over which the 
Justice Department, rather than the Na- 


tional Labor Relations Board, has adminis- 
tration. Basically, this section makes it a 
misdemeanor for an employer to make pay- 
ments to union representatives, but it makes 
certain exceptions, including the checkoff. 
Deducting an employee’s dues from his 
wages and remitting the dues to the union 





Great Atlantic & Pacific Tea Company (Na- 
tional Bakery Division), 100 NLRB 1494 (1952) 
Accurate Molding Corporation, 107 NLRB 1087 
(1954); Andor Company, Inc., 119 NLRB 925 
(1957). 
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is lawful under this section when the pay- 
ment is pursuant to an employee’s voluntary 
written authorization. 

However, this brings up the problem of 
an employee's refusal to sign a written as- 
signment for deduction of dues. In this 
case, the union and employer would side- 
step the issue by not writing a checkoff 
clause and having the union collect the 
agency shop fees, since the employer could 
not withhold dues without voluntary written 
assignments from the employees. Then if 
the employee refused to pay his fees, the 
company, at the request of the union, would 
have to discharge him for failure to tender 
fees as required by an agency shop. 

Although federal pre-emption is another 
subject within itself, the federal pre-emption 


question does arise in connection with the 
agency shop. Since the NLRB has held 
that the agency shop is lawful within the 
meaning cf the act, do the states have a 


right to declare it unlawful in industries 


covered by the act, even if Section 14(b) 
the to ? 


should give them right do so? 


The doctrine of federal pre-emption was 
established by the United States Supreme 


Court in two leading cases. The first oc- 
curred in 1947, and involved the Bethlehem 
Steel Company. In this case the Court 
ruled that states may not, with few excep- 
tions, regulate issues covered by the Na- 
tional Labor Relations Act, as amended. 


The Supreme Court made a similar deci- 


In 


sion in the Garner Company case in 1953 


this case, the Teamsters’ Union picketed 
the Garner Company in Pennsylvania in an 
effort to coerce the employer into com 
pelling his employees to join the union. The 
company went into the state court under 
the Pennsylvania State Labor Relations 
Act to obtain an injunction to restrain 
peaceful picketing by the union. The Su- 


preme Court made it clear in the Garner case 
that state courts, as well as state adminis- 
trative agencies, were excluded from taking 


cases within the Board’s jurisdiction o1 
subject matter covered by the act. The 
Court held that activity protected by the 


act was protected against state regulation 


just as much as activity forbidden by the 


act. 

However, the Supreme Court in 1949 
stated that “the States are free to pursue 
their own more restrictive policies in the 

e ° 34 + 
matter of union-security agreements Yet 


Veneer Company 1t 
301 


‘Algoma Plywood 
WERB, 16 LABOR CASES ‘ 65,103, 336 U. S. 
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Theory is the most important part 
of the dogma of the law, as the 
architect is the most important man 
who takes part in the building of 
a house . . It is not to be 
feared as unpractical for, to the 
competent, it simply means going 
to the bottom of the subject. 
—Oliver Wendell Holmes 





in another case before the Court where the 
claim of exclusive federal jurisdiction was 
made, it court 
upholding an 
that allegedly 
work law. In 
Court merely cited its prior rulings on fed- 


reversed state decision 
injunction 
violated 


reversing 


a 
against picketing 
the right-to 
this decision, the 


State 


eral dominance in most labor cases affecting 
interstate commerce.” Thus, the policy of 
federal pre-emption concerning state right 
to-work statutes is still unclear at this time 

In several of the author’s 


with a noted arbitrator, they talked “shop,” 
of that term, about 


conversations 


in the trade union sense 
the agency 
philosophical aspects. They wondered whether 


shop and its legal, social and 


the employers, unions and the public in 
general have been aware of the significance 
of the trend toward minority rule in_ the 
world of unionized labor or if they have 
paid much attention to the difference be- 
tween the delegation of authority to a few 
elected leaders and the transfer of responsi 


bility to a group of co-equals 


This delegation of authority might be 
likened to that of our representative system 
of democracy in the United States where 
the people elect repre sentatives to run their 
government in the manner which they, the 
representatives, wish it to be run. Witl 
this the author is in full accord. However, 
the transfer of responsibility indicates a 
willingness on the part of the people to let 
others think and act for them when these 
functions might be best performed by thet 
selves. 

It is because of this concept that the 
writer considers the agency shop to bs 
deficient and regards it as a rather imprac¢ 


ticable and unnecessary compromise i 


vented to fill a nonexistent space between 
the open shop and the union shop 
The agency shop might have served a 


useful role in the closed shop era where an 


employee had to join a union and remain a 


Case cited at footnote 14 


Agency Shop 


such not 


Now, once 


member in good standing, but is 
the case under the present act. 
an employee has gone through the 
of joining the union, he can have dual mem- 
bership, attacking the policies of the union 
or breaking any or all of the rules set forth 


for members in the union constitution and 


process 


bylaws. He can even be dropped from mem 
bership, but the union still cannot legally 
force the employer to discharge this em 
ployee as it could under a closed shop 
agreement. The only reason for which it 
can lawtully force the discharge of the 


employee under a union shop agreement 


is for failure to tender his dues and initia 
tion fees. The same is true under an agency 
shop agreement 


Che agency shop weakens the union move 
ment and the union position in dealing with 


the employer because a greater number of 


employees do not take part in the running 
of union affairs and activities. It tends to 
undermine the union which has the bar 
gaining rights, since it makes it easier to 
arrive at a decertification election and since 
rival unions have a greater chance to gain 
a foothold and cause strife among the em 
ployees, which, in turn, affects production 
Under an agency shop, the union lose 
much ot its economic strength, a great loss 
when it becomes necessary to use this force 
in a test of strength agaist the empl eT 
Further, it breeds apathy on the part of the 
employees and allows greater power in the 
hands of top union officials through transfe: 


of their responsibilities to their coequals 


Che author is a follower of the belief that 


it is very unwise and unnecessary to have 
such comprehensive labor legislation as th« 
National Labor Relations Act, as amended 
H« feels it would he better tt substitute 
several more limited statutes applying t 
specific problems than to require gover1 
ment regulation or intervention. He believes 
this because of the alarming movement of 
the government into matters that should be 
lett to the parties in the collective bargaini 
processes However, he agrees that botl 
labor and management, beca 1% of the 
ibuses the collective bargaiming processes, 
have invited more government ¢ trol ¢ 
their relationships. If those e field 
abe and industrial relations dé t cl 
ut their own house, the public, throug! 
elected representatives, will do thr I 
eat and greater ve mie ict and 
( ? T 

secause of the conflict ‘ ‘ e of 
the agency shop in states with right-t rk 
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statutes, it is the belief of the author that 
this matter will have to before 
Supreme Court for decision or that Con- 
gress soon will have to face the issue. 


come 


In July, the House Committee on Educa- 
tion and Labor changed the language in the 
proposed labor reform bill, which the Senate 
had passed, because several members of the 
committee feared that the wording of the 
bill would make the agency shop legal un- 
der state right-to-work statutes. However, 
as had been stated earlier in this article, the 
agency shop is a lawful arrangement in any 
the intent of when the 


state if Congress 


the 


Taft-Hartley amendment passed in 


1947 is considered. 


was 


The use of the agency shop is increasing 
at an alarming rate in the United States 
(about 2 per cent of contracts) and Canada 
(about 18 per cent of contracts), and indi- 
cations are that it will continue to do so for 
two main (1) because it does not 
require a worker to join a labor organiza- 
tion factor which 
should attract more employees and achieve 


reasons 


against his wishes—a 


wider recognition employers—and 
(2) because of the increase in interest in the 


right-to-work [The End] 


among 


movement. 





WHAT THE NEW LABOR LAW MEANS TO MANAGEMENT— 
Continued from page 762 





bidding, if constitutional, any union publicity 
which proves to be effective—no matter how 
remotely—in delivery or receipt 
of goods during a labor dispute. 


It should be 


secondary 


stopping 


the broad 
the 
to common- 


noted that 
boycott, and 


areas 


of case law 
growing from its directives as 
situs picketing and the concept, of employer 
neutrality or ally doctrines, are intended to 


remain unchanged.” 


Organizational 
and Recognition Picketing 


The new regulation of the picket lines 
in front of the nonunion employer was 
perhaps the most sorely needed item of the 
new legislative package. The combination 
of the constitutional guarantees ot 
speech and the Taft-Hartley statement that 
“nothing in this 
provided for herein, shall be construed so 
as either to interfere with or impede or 
diminish in any way the right to strike, or 
to affect the limitations or qualifications on 
that right,” seemed to insulate picket lines 
from attack irrespective of the equities in- 
volved. The traditional right to picket for 
organization had become perverted, in many 
instances, to attempt to “organize from the 


free 


Act, except as specifically 


“ee |. h6htthe changes in 8(b)(4) do not over- 
rule or qualify the present rules of law per- 
mitting picketing at the site of a primary labor 
dispute. This provision does not eliminate, re- 
strict or modify the limitations on picketing at 
the site of a primary labor dispute that are in 
existing law. See, for example, NLRB v. Den- 
ver Building and Construction Trades Council, 
et al. (341 U. S. 675 (1951)); Brotherhood of 
Painters, Decorators, and Paperhangers, etc., 
and Pittsburgh Plate Glass Co. 
(1954)); Moore Drydock Company 
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unfortunately not 
This write 


top,” and the law was 
geared to meet the 


had the frustrating personal experience of 


new twist. 


attempting to call a halt to a 14-week 
“organizational picket line.” Despite a rec 
ord that showed that the union organizers 


could not name a single employee, they had 
not distributed a single leaflet, and their 
only communication with the employees 
the invective hurled at them 
morning on the employees’ coming to work, 
the courts that line was 
“organizational” and a valid exercise of the 
right of free speech and, hence, no perma- 


was every 


found such a 


nent injunctive relief was available under 
the described circumstances. 

lhe employer under these typical cir 
cumstances was left with no recourse but 


to accede to the demands of the union and 


‘sign up” in unlawful disregard of the 
wishes of his employees or refuse the 
union’s demands and live with the unset- 
tling harassment and economic ruin the 


picketing brought to his business. 

Che 
with the problem and had come up in some 
cases with a recognition-organizational dis 
tinction were removed from the field by the 
pre-emption doctrine The NLRB’s recent 
ruling that picketing to force an employer 


state courts which had long struggled 


Washington Coca Cola Bottling Works, 


1108) 
Inc. (107 NLRB 233 (1953)).’’ (Con. Rept 
H. R. 1147, Labor Management Reporting and 


Disclosure Act of 1959, p. 38.) 

“ LMRA Sec. 13 

* Rains, ‘‘Current Status of Organizational 
Picketing or Recognition Picketing,"’ 7 Labor 


Law Journal 539 (September, 1956) reviews the 
attempts of state courts to deal with the situa- 
tion, now again made pertinent in view of their 
new jurisdiction. 
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to compel his workers to accept a minority 
union was violation of Section 8(b)(1)" was 
not inclusive of all the situations and made 
for unrealistic distinctions,” and was overruled 
in two of the three circuits on appeal. , Tw 
failure of the formal provisions to cope with 


this facet of labor activity 
a 


(“blackmail pick 
as the President dubbed it) led to 
the passage of Section 8(b)(7). 

Che 
labor practice to picket to obtain recogni 
tion or to where (1) the 
emplover 


eting,’ 


new amendment makes it an unfair 


force bargaining 


has “lawfully recognized 


“within 


any other labor organization”; (2) 

the preceding twelve months a valid elec 
tion under Section 9(c) has been 
conducted”; and (3) “such picketing has 
been conducted without a petition undet 


Section 9(c) being filed within a reasonable 


period of time not to exceed thirty days 
from the commencement of such picketing.” 

Che chief criticism of the sectior has 
been focused on new Section 8(b)(7)(a) 
(the provision at (1) above), the claim 





being that the section now insulates “sweet 
heart” agreements from attack by bona fide 
labor organizations.* The original act 
runs the argument, under Section &(b)(4) 
made such picketing unlawful only after 
a Board certification.* Now all that is 
needed i “lawful recognition” and the fact 
that a question concerning representatio1 
may not be raised under Section 9(c). The 
criticism and expressed fears should prove 
groundless 

Phe aim ol ncorpo 
rate into the act ba 
rules, evidently peti 
tion for an elec onore 
by the Board ict ba 
rules, picketing to secure the same e1 
should also be forbidden In the instances 

Teamsters, Local (Curtis Bros Ine 


119 NLRB 232 (1957) 


‘ Radio Broadcast Local 


Technicians, 


WKRG-TV, Inc 123 NLRB, No. 55. held that 
picketing by a union after losing an election 
was not unlawful since its objective was not 
recognition, but protection of other organized 
units of competitor stations. It should be noted 
that a picketed employer gets little comfort 
from the alleged purpose of the picket line 
Teamsters, Local Iv. NLRB (Curtis Bros 
Inc.), 36 LABOR CASES ‘ 65,030 (reversing the 


footnote 37): NLRB 1 
Alloy Manufacturing 
ASES 65,214 and 
passing on picketing 
reversing the Board's application of Curtis on 
appeals to customers): and NLRB v,. Rubber 
Workers. Local 11 O’Sullivan Rubber Corpo 
ration), 37 LABOR CASES ° 65,627 (affirming the 
3oard's ruling) 


decision cited at 
Lodge 4? 
36 LABOR C 


" 65,400 (not 


Board 
IAM, 
pany), 
CASES 


Com 
LABOR 
but 


37 
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recognition, that is, of a contract 
with a minority union; before a representa 
tive number are employed; if unions un 
lawtully assisted as provided in Section 8 
> P 
(a)(2). The stress upon the legality of the 
, , : 
employers actions msotar as other unions 
are concerned is supplemented by the sp 
cine proviso preventing the operating ot the 
provisions f Section 10(1) calling for the 
Board’s mandatory seeking of an injunction 
here a charge under Section S(a)(2) 1s 
led and a preliminary investigation pro 
vides reasonable ¢ ause to believe that sucl 
cha ¢ s true al that a complai I hould 
ssuc . Presumably, the issuance ia 
complaint ( sucl charges vould the 
eave tl 1 pel he continuance of 
picketing pending the outcome ot the Bo rd’s 
acti 1 ib practice charge 
I p viding a iteguard agal t the en 
] ri s S¢ } ‘ae eetheart” contract as 
means t resisting | a fide rgal it 1 
rt eat significance t nonur en 
] ¢ is the 30 i restrict n picket 
fg t t peti ing f i elect 
s is intended emove the major cae 
VICE I gan at the top | \ £ 
e en] ‘ i toreseeable end t the 
ini ssibili endless pickets 
The struct f e clause a ‘ 
ing at S¢ | weve! seen 1 il \ Por 
re lt ) } Its } t thie P 
ell i Ss ft | ( t req rement t ta 
B 1 petit f, an electior ‘ 
ent a s bstantial terest a , 
‘ t precedent t ‘ ard’s ! 
i ciect \ ent il FI I that 
There } been 1 I onfusion over black 
ma picketing and extortionate picketing 
rhe former is not synonymous with the latter 
but is meant to refer to the situatior vhere 
pickets are pu iround a place of busine ind 
the emplover told You either s r up or 
else without the unio gning up a sufficient 
I ber of his employe to ca for n ele 
Lior or agree that the want the union to 
epresent then (Representative Griffir t 
05 Congressional Record 14485. ) 
Sec for example Senator Morse 105 Con 
yressional Record 16399 
Sec 8(b)(4)(C) made unlawful action hav 
ng the objective of forcing or requiring any 
employer to recognize or bargain with a par 
ticular labor organization as the representative 
f£ his employees if another labor organization 
has been certified as the representative of such 
employees under the provisions of section 9 
See Senator Kennedy, at 105 Congressional 
Record 16415 
'* Sec. 704(d), amending LMRA Sec. 10(1) 


where tl 
fract 1s 1 
be picket 
ful 
the entire 


unlawtul 


recogniti 


€ Be ard 
10t 
ing 
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n pre 


Board decisional law prohibiting 


uld rule 


bar, evidently 
Further, the expression “law 


sumably 
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now wants a free shot at an employer by 
a representation election conducted by the 
Board can get it by the simple device of 
setting up a picket for a day and filing its 
petition. There is nothing in the act to 
indicate that the procurement of an NLRB 
election can be initiated only at the option 
of the employer affected by the picketing. 
Such employer option would, however, be 
more consistent with the aim of the provision. 


First, the old practice of the Board re- 
quiring a significant showing of interest by 
a union before the Board would accept the 
petition for an election still carries the 
weight of common sense and equity. The 
impetus for the change in law came from 
recognition of the inequities facing an em- 
ployer confronted with a union’s use of 
the picketing as an economic lever to force 
recognition while claiming that the picket- 
ing was simply there to organize the con- 
cerned employees. The new law now fixes 
an arbitrary 30-day limit as a sufficiently 
reasonable period for the union to maintain 
pickets for the ostensible purpose of organ 
izing the employees of such a firm, and 
then the union must face the resolution 
afforded by a government-conducted elec- 
tion. It is questionable whether the new 
law was intended to enable unions to 
bypass’ the requirements of a “showing of 
interest.” It may well be that employers 
would prefer, in some cases, not to subject 
their company operations to the tension, 
inconveniences and disruption of an 
tion. Formerly, if the employers chose to 
accept the nuisance of a picket, the union 
would have had to petition for an election 
and show the Board that its claim had the 
substance to merit an election.” Now it 
would appear that the employer may be 
subjected to an election at the whim of the 
union that cannot support its petition with 


elec 


a reasonable show of employee interest.“ 


Another possible area of difficulty could 
a union’s attempt to avoid the 


arise from 
clear mandate of the statute by attempting 


to clothe the picketing with the character 


* Statement of Procedure [NLRB] 101.18(a) 
‘. . . The evidence of representation submitted 
by the petitioning labor organization . . is 
ordinarily checked to determine the number of 
proportion of employees who have designated 
the petitioner, it being the Board's administra- 
tive experience that in the absence of special 
factors the conduct of an election serves no 
purpose under the statute unless the petitioner 
has been designated by at least 30 percent of 
the employees. .. ."’ 

* Note, also, that other unions, perhaps more 
cautious in their organizing campaigns, may be 
precluded from a fair chance at an election by 
this gimmick, for after an election would be 
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of publicity or unfair labor practice action. 
Picketing for publicity is expressly per- 
mitted unless it has the effect of stopping 
deliveries, ete.“ As such, it is restricting 
the activity to its claimed informational 
function and, hence, is consistent with the 
attempt to outlaw blackmail picketing. Sim- 
ilar to the publicity allowed in secondary 
action, it again seems to place the union in 
the untenable position of urging a crossing 
of its lines. Picketing in protest of unfair 
labor practices, however, poses a more sig- 
nificant problem. 

Section 8(b)(7) states that picketing for 
the object of forcing recognition in certain 
enumerated circumstances is unlawful. Picket- 
ing in protest of an unfair labor practice is 
not such an object and, thus, is presumably 
outside the scope of Section 8(b)(7), yet 
few picket lines have a single objective. 
Senator Goldwater stated: 

“In the absence of clear legislative his- 
tory showing a contrary intention, this pro- 
vision might make it an unfair labor practice 
to picket against an employer’s unfair 
labor practice in many instances, since fre- 


quently it may be found that organization 


is also an object.” ” 


The legislative history which the Senator 
pointed out as needed seems to be present.” 
However, the problem of distinguishing the 
purpose of picketing in a given case and 
to process a case having both unfair 
recognition elements 


how 
labor practice and 
should prove difficult 

For example, suppose a union pickets an 
employer for The employer 
launches a campaign of threats and 
cion, so that by the end of 30 days he is 
assured of a “no-union vote.” He fires off 
a Section 8(b)(7) complaint asking for the 


recognition 
coer- 


mandatory injunction, since the union has 
not petitioned for an election. The union 
countercharges unfair labor practices under 
Section 8(a)(1). For another example, the 
same case might be taken except that the 
employer is guilty of no unfair labor prac- 
tices and makes no campaign whatever and 


held, Sec. 8(b)(7)(B) would apply to prevent 
picketing for a year after an election and Sec 
9(c)(3) would prevent an election for a year 

“It may be concluded that this allowance 
of picketing is limited to the primary employer 
since such picketing of a secondary employer, 
even for publicity, is outlawed by the provisions 
of Sec. 8(b)(4) 

* Senator Goldwater, at 105 
Record 16400 

* See Senator Morse’s reference: ‘‘The House 
conferees insisted that a picket line protesting 
unfair labor practices would not be a violation 
of the anti-picketing provisions of their bill.”’ 
(105 Congressional Record 16400.) 


Congressional 
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the union is picketing solely for the pur- 
poses made unlawful by the act. 

How does the Board handle the 
Under Section 10(1), the employer’s com- 
plaint under Section 8(b)(7) is given “top 
priority”; the Board, if it finds “reasonable 
cause to believe such charge is true,” has 
to move for injunctive relief. The union’s 
countercharge is not given top priority, 
since it is a charge under Section 8(a)(1) 
and Section 10(1) provides for halting the 
injunction only on the filing of Section 8 
(a)(2) charges and Section 10(m) provides 
Section 8(a)(3) or 


case? 


only top priority for 
(b)(2) charges. 

The Board could consolidate the charges 
Thus, the injunction would be delayed 
pending the outcome of a hearing on the 
union’s Section 8(a)(1) charges. Presum 
ably, the case will have top priority (how 
ever much or little that may serve to speed 
the Board’s usual processes)” but in the 
meantime the picket line will continue. In 
the second example, the employer may face 
extended picketing much the same as before 
the enactment of the new law 


On the other hand, the Board could 
seek the injunction and then process 
labor practice charge This 
seems to have support in the 
Section 10(1). The 
that Section 


such 


first 
the untair 


alternative 
claus¢e 


8(a)(2) 
Thus, 


language of 
expressly provides 
charges can halt 
unfair labor practice charges of other types 
should not block the securing of the pre 
liminary injunction. The picket line would 
be banned pending the outcome of the 
charges.” In the first exampl 
to provide for sharp 


injunction 


union’s 
above, this seems 
restriction on unfair labor practice picketing 


during the interim of the Board decision 


Despite the difficulties of administration, 
the new amendment, on the whole, in pla 
ing the indicated restrictions on picketing, 
should at least place at rest the long-con 
tinued argument over the true meaning ot 
“organizational” picketing and “recognition” 
which distinction has been found 


picketing, 
without prac 


writers to be one 
Under the new law picket 


by many 
tical difference 


ing—whether it “organizational” 


is called 
limited t 


and the 


or “recognition’—is according 


principles consistent with fair play 
rights of 


recognition of the all-important 


individual employees to retain their freedon 


” The presence of a Sec. 1001) injunction maj 
endow the Sec. 8(a)(1) charge with the ‘‘top 
priority’’ accorded Sec. 8(b)(7) cases. However 
the volume of cases in the top priority category 
(Sec. 8(b)(4), (7) and (2) and (a)(3)) may 
render the priorities meaningless 
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of choice in the selection or nonselection of 
a bargaining representative 


Union Security 
in Construction Industry 

Section &8(f), a newly added section under 
the amendments to the National Labor Re 


Act, will prehire 
provision 


valid a 
which, 


lations render 
under the 
unfair 


recognition 


security 
would 


union 
old law, 
labor practice 
of a union before there was a representative 


have constituted an 


since it entailed 


number of employees hired 


This amendment, however, is strictly 


limited to employers engaged primarily in 
the building and construction industry, 
covers employees who are similarly engaged 
in the construction industry and concerns 
only the union whose 


of construction employees 


membership consists 
s| he ré 


industry 


may be a 
where the begins 


building suppliers of 


question as to 
that is, are 
lumber, etc 


and ends, 


concrete, part of the construc 


industry and covered by the special 
Along the 
employees employed in the 
intended 


tion 


amendment ? same vein, are all 


construction in 


dustry the proper or subjects ot 


coverage by the prehire contract arrange 


ments—for example, white collar workers 
t tl 


It would seem logical that the coverage of 


exceptions should be extended only as 


as 1s consistent with the reasons that 


rise to the exceptions. The allowance 


prehire contracts reflected Congressional 
recognition of the transient and temporary 
and emplovece relation 


nature of employer 


hus it follows 


ships on construction jobs.’ 


drivers, white collar 


concrete workers 


tther employees who, though working 
construction industry, 


yermanent employer 


flaw in the amendments is t 


the fact that there 
time restt 
period tore the expi 
ld 


membership could no mpelled 


m of employment he new amend 
shortened the time 


m the 30-day, 


* footnote 50 

example S Labor 
Reporting and Disclo Act of 
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Sec for 
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now wants a free shot at an employer by 
a representation election conducted by the 


Board can get it by the simple device of 


setting up a picket for a day and filing its 
petition. There is nothing in the act to 
indicate that the procurement of an NLRB 
election can be initiated only at the option 
of the employer affected by the picketing. 
Such employer option would, however, be 
more consistent with the aim of the provision 


First, the old practice of the Board re- 
quiring a significant showing of interest by 
a union before the Board would accept the 
petition for an election still carries the 
weight of common sense and equity. The 
impetus for the change in law came from 
recognition of the inequities facing an em- 
ployer confronted with a union’s use of 
the picketing as an economic lever to force 
recognition while claiming that the picket- 
ing was simply there to organize the con- 
cerned employees. The new law now fixes 
an arbitrary 30-day limit as a sufficiently 
reasonable period for the union to maintain 
pickets for the ostensible purpose of organ 
izing the employees of firm, and 
then the union must face the resolution 
afforded by a government-conducted elec- 
tion. It is questionable whether the new 
law was intended to enable unions to 
bypass the requirements of a “showing of 
interest.” It may well be that employers 
would prefer, in some cases, not to subject 
their company operations to the tension, 
inconveniences and disruption of an elec- 
tion. Formerly, if the employers chose to 
accept the nuisance of a picket, the union 
would have had to petition for an election 
and show the Board that its claim had the 
substance to merit an election.” Now it 
would appear that the employer may be 
subjected to an election at the whim of the 
union that cannot support its petition with 
a reasonable show of employee interest.“ 


such a 


Another possible area of difficulty could 


arise from a union’s attempt to avoid the 
clear mandate of the statute by attempting 
to clothe the picketing with the character 

* Statement of Procedure [NLRB] 101.18(a) 
‘| . The evidence of representation submitted 
by the petitioning labor organization . . is 
ordinarily checked to determine the number of 
proportion of employees who have designated 
the petitioner, it being the Board's administra- 
tive experience that in the absence of special 
factors the conduct of an election serves no 
purpose under the statute unless the petitioner 
has been designated by at least 30 percent of 
the employees. .. .”’ 

* Note, also, that other unions, perhaps more 
cautious in their organizing campaigns, may be 
precluded from a fair chance at an election by 
this gimmick, for after an election would be 
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of publicity or unfair labor practice action. 
Picketing for publicity is per- 
mitted unless it has the effect of stopping 
As such, it is restricting 
informational 


expressly 


deliveries, etc ' 
the activity to its 
function and, hence, is consistent with the 
attempt to outlaw blackmail picketing. Sim- 
ilar to the publicity allowed in secondary 
action, it again seems to place the union in 
the untenable position of urging a crossing 
of its lines. Picketing in protest of unfair 
labor practices, however, poses a more sig- 


claimed 


nificant problem. 

Section 8(b)(7) states that picketing for 
the object of forcing recognition in certain 
enumerated circumstances is unlawful. Picket- 
ing in protest of an unfair labor practice is 
not such an object and, thus, is presumably 
Section 8(b)(7), yet 
objective. 


outside the scope of 
few picket lines 
Senator Goldwater stated: 


have a single 

“In the absence of clear legislative his- 
tory showing a contrary intention, this pro- 
vision might make it an unfair labor practice 
to picket against an employer’s unfair 
labor practice in many instances, since fre- 
quently it may be found that organization 
is also an object.” * 

The legislative history which the Senator 
pointed out as needed seems to be present.” 
However, the problem of distinguishing the 
purpose of picketing in a given case and 
how to process a case having both unfair 
labor practice and elements 
should prove difficult. 


recognition 


For example, suppose a union pickets an 
employer for recognition. The employer 
launches a campaign of threats and 
cion, so that by the end of 30 days he is 
assured of a “no-union vote.” He fires off 
a Section 8(b)(7) complaint asking for the 
mandatory injunction, since the union has 
not petitioned for an election. The union 
countercharges unfair labor practices under 
Section 8(a)(1). For another example, the 
same case might be taken except that the 
employer is guilty of no unfair labor prac- 
tices and makes no campaign whatever and 


coer- 


held, Sec. 8(b)(7)(B) would apply to prevent 


picketing for a year after an election and Sec 
9(c)(3) would prevent an election for a year 

“It may be concluded that this allowance 
of picketing is limited to the primary employer 
since such picketing of a secondary employer, 
even for publicity, is outlawed by the provisions 
of Sec. 8(b)(4) 

* Senator Goldwater, at 105 
Record 16400. 

* See Senator Morse’s reference: ‘‘The House 
conferees insisted that a picket line protesting 
unfair labor practices would not be a violation 
of the anti-picketing provisions of their bill.’’ 
(105 Congressional Record 16400.) 
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the union is picketing solely for the pur- 
poses made unlawful by the act. 

How does the Board handle the 
Under Section 10(1), the employer’s com- 
plaint under Section 8(b)(7) is given “top 
priority”; the Board, if it finds “reasonable 
cause to believe such charge is true,” has 
to move for injunctive relief. The union’s 
countercharge is not given top priority, 
since it is a charge under Section 8(a)(1) 
and Section 10(1) provides for halting the 
injunction only on the filing of Section 8 
(a)(2) charges and Section 10(m) provides 
only top for Section 8(a)(3) or 
(b)(2) charges 


case? 


priority 


The Board could consolidate the charges 
Thus, the injunction would be delayed 
pending the outcome of a hearing on the 
union’s Section 8(a)(1) Presum 
ably, the case will have top priority (how 
ever much or little that may serve to speed 
the Board’s usual processes)” but in the 
picket line will continue. In 
the employer may face 


charges. 


meantime the 
the second example, 
extended picketing much the same as before 
the enactment of the new law 

On the other 
first seek the injunction 
the unfair labor 
alternative 


hand, the Joard could 


and then process 
charge This 
have support in the 
10(1). rhe 


that Section 
such injunction 


practice 
seems to 
Section clause 
provides 8(a)(2) 
charges halt Thus, 
unfair labor practice charges of other types 
block the securing of the pre 
liminary injunction. The picket line would 
pending the outcome of the 
hirst exampk 


language of 
expressly 
can 


should not 


be banned 
charges.” In the 
this 
restriction on unfair labor practice picketing 


union’s 


above, seems to provide for sharp 


during the interim of the Board decision 


the difficulties of administration, 
in plac 


Despite 
the new amendment, on the whole, 
ing the indicated restrictions on picketing 
should at 
tinued argument 


“organizational” picketing and 


least place at rest the long-con 


ever the true meaning 


“recognition’ 
which distinction has been found 


prac 


picketing, 
writers to be one without 
Under the new law picket 
called “organizational” 


limited according t 


by many 
tical difference 
ing—whether it is 
or “recognition”—is 
principles consistent with fair play and tl 
rights of 


recognition of the all-important 


individual employees to retain their freedon 
” The presence of a Sec. 10(1) injunction may 
endow the Sec. 8(a)(1) charge with the ‘‘top 
priority’’ accorded Sec. 8(b)(7) cases. However 
the volume of cases in the top priority category 
8(b)(4), (7) and (2) and (a)(3)) may 
render the priorities meaningless 


New Labor Law 


(Sec 


of choice in the selection or nonselection of 


a bargaining representative 


Union Security 
in Construction Industry 


Section 8(f), a newly added section undet 
the amendments to the National 
Act, will valid a 
security provision which, under the 
constituted an unfair 
entailed 


Labor Re 


lations render prehire 


union 
old law, 


would have 


labor practice since it recognition 


of a union before there was a representative 


number ot employees hired 

Chis 
limited to employers engaged primarily in 
and 


amendment, however, 1s strictly 


the building construction industry, 


covers employees who are similarly engaged 
in the construction industry and concerns 
membership consists 
There 


to where the indt 


only the union whose 


ot construction employees may be a 


question as istry begins 


and ends, that is, are building suppliers of 


concrete, lumber, etc., part of the construc 


tion industry and covered by the special 


Salt 


Along the 


employees employed in the « 


amendment ? vein, are all 


onstruction in 
intended subjects of 


dustry the proper or 


prehire contract arrange 


workers 


it the coverage 


coverage by the 


ments ror example, white collar 
It would ical tl 
the exceptions should be 
consistent with the reasons that 
to the 


contracts 


seem log 
extended only 
lar aS 18 
exceptions lhe allowance 
reflected ( 


transient and temporary 


vave rise 


f prehire ongressional 


recognition of the 


nature of employer and emplovee relation 


hips on construction jobs hus it follows 


white collar workers 
who, though we 


concrete drivers, 


other employees rking 


nstruction industry, 


rmanent employers 


exceptions 


flaw in tl 
he tact th: 
time re 


the ex] 


footnote 50 
for example Labor 
ment Reporting an isclost Act of 


pp. 27-29 
P- &t-6 








If judges laid down major premises 
followed by minor, in syllogistic 
fashion, law would be as certain as 
mathematics. Itis not. The difficulty 
arises from the impossibility of stating 
adequate major premises for syllogis- 
tic reasoning. —Stanley F. Reed 





employment, whicl 


trom em 


that short-term craft 


moves from job site to job 
to employer, is a common employ 
ment condition in the construction industry 
However, it is important to that the 
retention of any time period, even a seven 
day period, continues the union’s obligation 


site, 


ployer 


note 


to maintain a union hiring hall which meets 
the “Mountain Pacific standards.” ™ 


Che failure of a union hiring hall and the 
maimtain a non 


hall and hiring 


employer or the union to 
discriminatory union 
practices would still leave them both open 
to the possibility of an unfair labor practice 
application of the Labor 
Such penalty 


hiring 


charge and the 
Board’s Brown-Olds penalty 
in cases Where discrimination, on the basis 
of nonunion membership, is proven, carries 
with it the that the employer 
and/or the back to the union 
members all from them for 


requirement 
union pay 
dues collected 
a period going back to six months prior to 
the filing of the untai practice 


labor 
charge. 
very serious and 
drastic penalty, and it has. The 
specifically 


This can prove to be a 
new law, 
spell out 
with the 


construc 


however, does now 
certain conditions in 
maintenance of a hiring hall in the 
which provides a_ significant 


a nondiscrimi 


connection 
tion trades, 
guide in the maintenance of 
natory hiring hall and practices 


Under the new act, the employer can be 
required to notify the union of job oppor 
tunities and the 
opportunity to refer qualified workers. It 
would be periectly proper for the union and 
their hiring and 


union can be given an 


the employer in practices 


operation of a hiring hall to specify mini- 
mum training and/or experience qualifica 
Mor 


provision 
length ot 


tions for the specific jobs involved. 


significantly there is the specific 


that seniority rights, based on 
‘Nothing in such provision [Sec. 705] is in- 

tended to restrict the applicability of the hiring 

hall provisions enunciated in the Mountain 

Pacific case (119 N. L. R. B. 883, 893) 

(H. Rept. 1147, Labor-Management Reporting 

and Disclosure Act of 1959, at p. 42.) 
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service with the employer in the industry 
or in the particular geographical area serv- 
iced by the hiring hall, may be honored and 
be valid under the act. In the 
graphical areas where the construction 
industry is highly organized, the permissive 
application of seniority rules as set forth in 
the amendment 
picked up by the unions and employers, t 


geo- 


new 


will serve, if properly 
considerably lessen the dangers of penalties 


ior discriminatory hire. Seniority in such 
areas is mostly achieved by union members 
It follows that nonunion 
will be able to meet the seniority 
attain the job which 


$64 question of legality of hiring practices. 


worl kers 
test 
pose the 


very ew 
and 


reterral can 


It is to be borne in mind that no em- 


ployer may discriminate against a nonunion 
reasonable grounds for 


member if he has 


that 
normal 


membership was not avail 
terms or that 
terminated for 
nontender of uniform union 
With this statutory admoni 
what does the employer do 
“permit” limbo of the 
closed union craft? 


believing 
able 
ship was denied ot 
I than the 


under member 

reasons 
othe! 
dues and fees. 
mind, 
about the permanent 
virtually 


tiol in 


worker in the 


Can the continue to avoid 


responsibility in 


employer now 


looking aside when he has 


much “reasonable grounds” for 


= : 
peheving 


more than 
that full 
denied to his employees 

It would 


an exception for 


union membership was 


seem that if the rationale for 


making collective bargain 
clauses of the con 


sufficient merit to 


ing and union security 


struction industry, had 
special treat 


industry 


varrant the described new 


ment, the exempt status for the 
under the 


forward to <% 


act should have been carried 


exemption, 


new 


i full scale 


Voting Rights of Economic Strikers 


Section 9(c)(3) has been amended to 
that striking employees may retain 
right to vote up to a maximum period 
ot 12 months after the strike starts. Such 


“such 


provide 
their 


vote is conditioned upon 


ons as the Board shall find are con 


1 


with the 


; 


purposes and provisions ot 
conducted 


istent 


his Act in any election within 


twelve months after the commencement o 
the strike 

This amendment has been termed a union 
find it an un 


where a 


“sweetener” but 


vanted 


unions May 


section in cases strike or 


‘See, for example, Operating Engineers, Lo 


cal 138 Nassau é& Suffolk Contractors’ Associa- 
tion, Inc.), 123 NLRB, No. 167 
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The Labor-Management Act of 1959 
will stand as a monument to the 
ability of Congress to subordinate 
selfish interests, to resist intimidatory 
pressures, to respond to the will of 
the people, and to approach a press- 
ing national problem from the view- 
point of the overwhelming public 
interest. —Senator Thomas H. Kuchel 





litigation carries the parties beyond the 12 
month statute period 
cases the expiration of the 12 months could 
statute of 
against an employee who seeks to 
conducted after 


Presumably in sucl 
] 

limitations 
vote in 
period 


be asserted as a 


any election such 
Board may adopt a 


Statute ol! 


It also may be that the 
to suspend the 
time consumed in liti 
12-montl 


reasonable rule 
limitations for any 
gation. As 
limitation is more than adequate to 


i practical matter a 
preserve 
and his 


the interests of any employee 


former employer. 


Delegation of Representation 
Matters to Regional Office 


Provision is now made for a delegation 
by the Board to its regional directors of its 
powers under Section IX to determine the 
unit appropriate for collective 
bargaining and other powers as set forth u 
Title VII, 


Section 3(b) ot 
Relations Act otf 


parties to 
language of the act, 
701(b), amending 
Management 


the new 
section 
the Labor 
1947 
Presumably, the cited 


designed to expedite the resolution of repre 


adove section 


sentation case matters by decentralizatior 
ot handling to the 


Such 


various regional offices 


objective is clearly consonant with 


attainment of speedy justice on the theory 
that 


perhaps, that even a little unnecessary delay 


“justice delayed is justice denied” o1 


ement relatiot 


“little bit 


in the field of labor-manag 


IS aS significant as even 


pregnancy Nevertheless, 


tralized handling and review 


does insure the important objective 
interpretation and administ1 
vould be 

different 


different 


form 


all sections of the country It 


miscarriage of legislative 


regional bi 


intent 11 
ards vere to 


and findings on 


cle ve lop 
viewpoints similar casé¢ 


initiated in different parts of the country 


W hile 


pretive 


there is a substantial body of inte 


findings by the Board available t 


New Labor Law 


all regions to guide them in their adjudica 


tion of representation cases if such authority 
them by the Board under 
still 
that the right of review 


In the 
reserved to the 


was delegated t 


the new section, it seems important 


which is contained 


new section of the law and which is 


Board under certain circum 


tances be more clearly set forth. Since 


such possible review is to be a permissive 


action of acceptance within the discretion 


mt the ! 


> : ee 
Board and which does not appear 


step ol the 


director’s action, it would 


automatically as a 


regional seem 


some very careful thought and effort should 
be extended in the writing of the rules so 
' 


timely where review 1s 


should 


as to insure review 


merited. It follows that such review 


not be permitted to become academic by 


determinative action of the regional 


Specifically, tl onal director mig] 


make a findins appropriateness 
and 


Board’s 


bargaining unit 


sucl ‘ rhe 


particular 
election in 
tainment 
iffected 


tion election bad been ac 


ota Ilo 1or 
party 


review 


alter the representa 


omplished through 


the regional Board direction would tend to 


permanent ettects tion 


could not be 


upon the situa 
cured by any 


Board 


subse quent 


of administrative determina 


priate 


the important area appro] 


} 


argaining unit to the regional level might 


serve to incre number of cases whicl 

come 
t a retusal 

has been establisl 


nal deci 1 


on 
ral, but 


petitione 
ast personal experience 


istration I lat 


directed 


[The End] 
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Automation and Employment 


Organized labor, on the one hand, has frequently expressed its fear 


that automation would disrupt employment. 


This article, on the other 


hand, portrays automation not as a threat to the human race but as 
a ‘tool’ to be used properly for advancing our standard of living. 





T HERE ARE almost as many definitions 
of automation as there are writers on 
the subject. The only point emerging clearly 
from all the discussions is that “automa- 
tion,” like “democracy,” does not lend itself 
easily to a capsule definition. Even the 
scope of the development is under debate, 
with -some analysts calling it a revolution 
while others minimize it as merely a con- 
tinuation of the historical trend toward 
increased productivity. However, since in 
discussing automation one should have some 
idea of what he is talking about, an effort 
must be made to get at the meaning of 
the word. 


What Is ‘‘Automation’’? 


term “automation” 


Harder, of 


The invention of the 
is generally credited to D. S. 
the Ford Motor Company, who describes 
it as “the automatic handling of parts 
between progressive production processes.” * 
John Diebold, of Harvard, came up with 
a broader definition when he said _ that 
automation is “the integration of machines 
with each other into fully automatic and, 
in some cases, self-regulating systems.” ? 
Edgar Weinberg, of the Bureau of Labor 
Statistics, has this to say: 

“Automatic technology, starting with the 
past, 


cumulative accomplishments of the 


1 ‘‘Automation—Key to the Future,’’ delivered 
before the Quad-City Conference on Automa- 
tion, Davenport, Iowa, August 27, 1954. 

2 Quoted by Walter P. Reuther, The Impact 
of Automation, testimony before the Subcom- 
mittee on Economic Stabilization of the Joint 
Committee on the Economic Report of the 
United States Congress, October 17, 1955 
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introduces the possibility of eliminating 
direct human intervention in operating, guid- 
machines and in 
processes. Instead of the worker, 
mechanisms with capacity for 
discriminating, and 


ing, and feeding con- 
trolling 
specialized 
elementary 
counting, can now perform tasks of handling 


materials and information with a high de 


sensing, 


gree ot reliability eg 


What, 


cording to 


these mechanisms? Ac- 
Huhndorff, 
International 
into three 


then, are 
Carl 
research of the 

of Machinists, they fall 


types: : 


director of 
Association 
general 


(1) The integration or linking together of 
conventionally separated manufacturing opera- 
tions into a continuous production line through 
the use of precision conveying systems in 
which the products move untouched by human 
hands from one operation to the next. This 
is the oldest form of automation and is 
basically dependent on the principles of 
mechanical engineering. 

(2) The automatic operation of automat 
These gadgets are referred to as 
operating in conjunc- 
The function 


machines 
“feedback systems,” 
tion with servo-mechanisms, 
of these devices is perhaps best made clear 
by a simplified description of an automatic 
lathe, block of metal 
must be cut to outline of a 


unformed 
resemble the 


where an 


“The Meaning, Outlook; and Implications 
of Automation,’’ Monthly Labor Review, Feb- 
ruary, 1955. 

‘*‘'The Impact of Automation on Organized 
Labor,"’ delivered at the Conference on Domes- 
tic Affairs, Milwaukee, Wisconsin, November 
19, 1955. 


» 


November, 1959 @ Labor Law Journal 





By HERBERT L. KAHN 


Electrical 
Engineer, 
Norwalk, 





“error sensor” 

the difference in a 
prototype the 
“ted 


continues 


so-called 


prototype \ 
capable of measuring 
between the 
piece being cut. This information is 
back” to the cutting tool, which 
to cut until the difference has come within 
Another 


cutting 


dimension and 


the required tolerance. automatic 
then tool to 
another portion of the metal. All auto 
matically controlled machines work on this 
principle, common 
thermostat 
(3) The 
brain 
so that 
can perform highly 


device moves the 


as does, ior example, the 
heating system. 


electronic computer or electronic 
been developed 


and 


These devices have 


they information 

mathematical 
that problems 
which formerly took humans weeks to solve 


Computers 


store 
involved 


can 


operations at such speeds 


can now be solved in minutes. 
find their applications mostly in offices and 
engimeering departments, 

add the develop 
the list of 
classified under 


authorities also 


atomic 


some 


ment of energy to ad- 
vances should be 
“automation.” While this 
be theoretically correct, the effect of atomic 
American industry not yet 
magnitude to make the 


importance in 


which 


may or may not 


energy on has 
been otf suthcient 
problem 
employment 


one of practical 


There is widespread disagreement as 
to whether the development of automation 
represents a revolution or part of the even 
flow of limited 
effect or sweeping change in the 
configuration of industry. Stanley H. Rut 
director of the Department of 
AFL-CIO, says that “computers 


history; whether it is of 


1 
marKs a 


tenberg, 


Research, 


Revolution—Its 
Conference 
World, 

Wash- 


and Technical 
Social Implications,"’ 
Science in a Changing 
the IUD of the AFL-CIO 
, January 7, 1959 
®*‘Automation and Jobs,"’ presented to the 
National Council for the Social Studies, Cleve- 
land, November 23, 1956 


> ‘Scientific 
Economic and 
on Labor and 
sponsored by 
ington, D. C 


Automation 


Connecticut 


and electronic brains have begun a 


technological revolution of American indus 
try.”* However, United 
States Statistics, 
automation as part of the flow of 
history 


Clague, 


Ewan 


Commissioner of Labor 


sees 


“From an economic viewpoint, the new 


and methods are 


Stream ot 


automatic equipment 
of: a broad 
from the 


pari 
resulting 
application of science to industry 
that have transformed the American economy 
the past 150 years. It might be 
sidered the third the evolution of 
U. S. technology 


ch inges 


over con 


Stage in 


shift from handi 
during the 19tl 


as the 


lab« I 


“The first stage w 
craft to machine 


century 


“The second stage 
ton movement In 


War I.” 


Appraisals of the 


was the mass produc 


industry after World 


impact OF automation 


varving degrees of calm 
Ford Motor 
industrial 
| 


naving 


are made with 


John 


vice-president for 


ness Bugas, Company 


relations, ac 
cuses union leadership of “fastened upor 


‘automation’ as a scareword to dramatize 


almost any ind as a 


file to 
Autoworl 
membership 


1.5 million to 1 


and all goals 
banner to rally the rank 


Meanwhile, the [ 


1 


navineg 


union 
and 
cause nited 


ers union, secn its 
decline in two years from 
million,” might be 


the threat 


pardoned tor considering 
a real one 

G. R. Fitzgerald, director of the Pri 
Development General Motors, 
feel tully automated fac 
to being achieved 


ICeSsS 
Section at 
does 


not that the 


tory is close His view is 
1975,"’ an 
Relations 

April 24 
Counterattack 
1959 


telations 
Industrial 


7 Industrial 
the Labor and 
Michigan State University 

’ Dan Cordtz ‘UAW 
Street Journal, May 6 


address to 
Center of 
1957 


Wall 





“Automatic Assembly is not always the 
standpoint 
In fact, experience has led us 
to believe that the greatest problems in the 
equipment are 


best solution from an economic 


use of automatic assembly 


economic rather than mechanical 
“One fact that is usually borne out by 
such that as the ultimate in 


mechanization is reached, equipment costs 


studies is 


increase at a much more rapid rate than the 
labor This explains the 
reason why some manual operations exist 
on all the why 
are more truly described as semi-automati 


costs. 


decrease in 


machines and they 
assembly machines.” 

Ford’s Harder and the IAM’s Huhndorff 
both concur in these findings. Harder says 
that “the automatic 
many other considerations that its existenc« 
is far in the future—if it 
achieved.” Huhndorff quotes various studies 
to show that, as presently constituted, only 
8-25 per cent of United States industry 
could benefit materially from automation 


factory depends on so 


can ever be 


Neither of these statements is amplified 
in the papers in which they appear,” and 
both are rather incomplete as they stand 
in the future”? And 
have to reconstitute 
from 


How far away is “far 
how would industry 
itself to derive more benefit 
In order to answer these and similar 


automa 
tion? 
questions, it is necessary to examine 
of the tasks 
presently 
wildering way of outstripping the planners 


some 


automation can do and is 


doing. Technology has a_ be 


Capabilities of Automation 


Numerous descriptions of automated tools 
and assembly lines have been published in 
technical journals, business magazines and 
the daily addition, the United 
States Bureau of Labor Statistics has pre- 


press. In 


pared several detailed studies regarding the 
effect of automation on individual, un 
named enterprises. Some of 
will be summarized 
Machine Tool Company 
lathe that not only 
produced, but auto- 
angle of its cutting 
Moreover, 


these studies 


later in this article. 

The Sundstrand 
offers an automatic 
gauges each part to be 
matically the 
tools to compensate 
when the tools have been worn down to a 


resets 
il 


for wear. 


***Economic Considerations in the Develop- 
ment and Use of Automatic Assembly Equip- 
ment,’’ ASME Meeting, November 26, 1956 

” Cited at footnotes 1 and 4 

1 From an article in the American Machinist, 
March 14, 1955. 

"Ford Motor Company 
automation, undated. 


press release on 


198 


automatically re- 


Che 


the hine 
them with sharp 
are automatically fed to 
automatically taken 
that he lathe 
hours. 


set limit, ma 
tools. 
the machine 
away, with the 


work unattended tot 


parts 
and 
result 


places 


Can 


several 


applied by Ford 


mechanisms into 


Automation has been 


to link transte! 
an fairly be called 
chine As an example, at the 
Plant a series of 42 transfer 
automation «d 

automatically 
block cast 
operation. From 
cylinder block is deposited 
until it 


separate 
transter lila- 
Cleveland 


mecha- 


what « one 
Engine 


nisms has been joined by 
and 


inde r 


correctly 


180-pound cy 


which 
nm an 
I each successive 
the time the 
at the emerges, 530 
later, it 


quality 


entrance end 


drilling and cutting operations has 


man. Its 
often by 


touched by a 
thor ughly 


not been 


lias been inspected, 


automatic gauging equipment, and it 1s 


ready tor assembly 
lransistors, the electronic 
ents that substitute for 
that are 
mation, 


Philco 


slicing, 


tiny compo! 


tubes and 


auto 


vacuum 


themselves a major factor in 


are being made automatically at 


\ fully automated line of gauging, 
] 


purifying and assembly machines 


capable of turning out a million transistors 


recently gone into 


per year has 
the 


nearly 50 per cent 


operation, 


slicing price ot the types produced by 


In a West Virginia coal mine a large 
coal-cutting and conveyor-loading machine, 
installed at a $100,000, requires a 
trom highly 

Yet it produces twice as 
60-man team ot hand 
Mechanically loaded 


cost ot 


crew of four to six rained 


“4 . 
operators muci 


coal as a loaders 


could a decade ago 


coal from underground mines 


constitutes 


bituminous 


now over 85 per cent of the 


United States production of coal 
Phe 
could be 
manual ti are by no 


list of such automatic operations 


indefinitely, yet 


almost 


continued 
means the only 
automated 


Massa 


recently 


within the capability of 

The Air and the 
Institute of Technology 
joint 
107-word 
work 


rrce General Clarence 


ones 
equipment Force 
chuse tte 
announcement ot a 
which 


made a compute 


with a vocabulary, is able 


for other machines to do 


called 


eng! 


to plan 
Air Fe 
this 


S. Irvine 


development a breakthrough in 


Transistor Manufacture,’’ Electronics, Jan 
uary 30, 1959 
“ George Lawless West Virginia Remains in 
Slump Wall Street Journal, March 4, 1959 
* “‘Automation Gets a Language Tool Neu 
York Times, February 26, 1959 
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neering efficiency, and added that the 


the Air Force 
systems, such as Thor and Atlas 

\ distinctly 
advance ol 


prices ot various 


disquieting feature 


science in the 
announcement by the Department of 

that 37 fatherless 
cently been produced at a 


in Maryland.” While 


vet 


appears 


culture turkeys have re 


centel 


research 


no large-scale unem 


ployment has been reporte: 


the 


among 


humans from similar sources, trend 


established by such experiments points out 


limitless possibilities, none attrac 


live 


Immediate Effects of Automation 
on Employment 


A number of highly detailed and informa 


tive studies of the introduction of automatio1 
tactories have beet 


Labor 


concern indi 


to particular offices and 
made by the United States Bureau of 
Statistics While the 


establishments 


reports 
the 


any industry 


vidual and authors are 


careful not to draw wide cor 


clusions, a recognizable pattern of cl £ 


cannot help but emerg 
The 


tion of 


the 
techniques 


dealt 
wiring 
plant 


first study 
printed 


electron 


with introdu 
nto 


deal 


wiring 


good 


Printed 


large with a 


commercial business 


with 


the substitution of plastic boards 


col 
traditional assemblies 
connected by ac 
This technique, which 
1954, 


individual 


ductive patterns for the 


of individual components 


tual wires became 


important around represents a large 


saving in assembly operations, 


mass-produced like 


particularly wu | 


items 
radios and television sets 


decision to use an automated assem 
in television 


Phe 


only 


prod made 


iction Was 
union was informed 


chang two weeks before it 
to tak 


received by the Ve 


wout 


place, but prior information was 


irkers through the “grape 


vine.” The high turnover rate among the 


women employees made layoffs 


the the 


company’s 
need ss In words ot 

“tee YY G pro 
duction techniques in July 1954 at a time of 


model cl 


report 


ompany introduced new 


angeover and of employment ex 
pansion 

the 
the 


‘Fewer persons were employed in 


first half 1955, however, than in 


“ **Turkeys’ Father Had None of Own,'’ Neu 
York Times, March 7, 1959 

Edgar Weinberg, A Case Study of a Com- 
pany Manufacturing Electronic Equipment (Bu- 
reau of Labor Statistics, October, 1955) 


Automat:on 


high 
cost of engineers is chiefly responsible tor 


weapons 


Agri- 


1953 period 


the 


corresponding he in 


creased efficiency in use of labor 


makes it possible to expand television pro 
duction without increasing employment pro 
portionately. As th 
expand its activities, iowever, it 
that should 
employment to its earlier 


did not seem to be 
skill level of the 


but few employees were downgraded 
| 


nace 


company continues to 
believes 
eventually bring 


high 


rising output 


level.” 


Chere much 
workers required, 


Some 


ing in the 


turther pomts vere 


‘Accompanying mechanization 


greater 


also been some expansion in the employ 


ment of engineers reduction in ovet 


1 


all requirements for hand wirers, lacers, and 


i mblers 
“Plants 


matic 


material tor the 


methods, accord 


found it 


supplying 
ing t 


ifticials, have necessary 


their employment.” 


second study dealt with 


of an electronic computer 
r 
His 


chron 


Insurance company company 


sufiered trom a labor shortage 


for introducing mputer 


carefully made over 


rs. Great care was taken 


employees thus displaced to oO 


t ¢} 


rf 1e@ company so that, despite 


that the numerical strength of the de 


om 198 to &5, no layoff 


was reduced f1 
occurred Kighteen 
signed, 14 ot 


Parenthetically, 


ment 
wever, r¢ 
married 
states that th 


the ce 


them 1 \ got 
the 
employment 
should be 


author 


increase In mputetr 


industry taken 


ve ill 


Into account in 


employment changes 


statement made 
the M. I. 1 
Electr 


his connection, a 
W lesner, ol 


l abot itory ot 


on 


mics 


“Recently many government and 


industrial organizations have installed 
assist in bookkeep 
Phe r¢ 


this 


agencies 
large 
computing machines to 


ing and inventory operations 
that 
displacement of 


] 


Was 


initially widespread tear would 


result in the many girls 


Phe 


vith 


formerly engaged in these operations 


results are quite contrary The ease 


hich information can be manipulated by 


] 1¢ ( machines created a 


ymputing 
much volume ot 


had 


demand for a greate! 


statistics tha previously existed and 


*K. G. Van Auken, Jr., The Introduction of 
an Electronic Computer in a Large 


Company (Bureau of Labor Statistics 
1955) 


Insurance 
October 





for more effective controls, the result of 
which has been an increase in the staffs 
engaged for this work.” ” 

The first two BLS reports dealt with 
industries that are in a process of expan- 
sion. The next, a study of automation in a 
bakery, concerns a field which is growing 
only slowly—if at all.” Here, too, however, 
a substantial program of automation re- 
sulted in few layoffs. The increased ca- 
pacity of the bakery due to the advanced 
machinery installed led to a_ substantial 
increase in orders, making it possible to 
keep most employees even though output 
per manhour rose by as much as 500 per 
cent in automated departments. Again, a 
long study program preceded the changes, 
with the union being informed at each step 
in the deliberations. 


The bakery had been considerably mecha- 
nized before the recent changes began. The 
changes mainly involved materials handling 
and flow, eliminating many jobs of heavy 
labor. The number of nonproduction em- 
ployees rose continuously from 1951, when 
the automation began, while production 
employment first fell by about 8 per cent 
then to almost its former level. 


and rose 


While some persons were downgraded in 
job classification, no one lost pay by his 
descent. During 1952, union contract pro- 
visions were agreed upon which greatly 
minimized the displacement potential, estab- 
lished for new jobs and guaranteed 
workers be downgraded the 
retention of the wage rates at their higher 


skill 


Two more statements of 


rates 
who might 
levels. 
significance ap- 
pear in the report: 

“In some instances, workers were unable 
to adjust to the operation of the more effi- 
cient and faster machines even though less 
physical effort was required. For example, 
a dividing machine operator confessed to a 
‘feeling of confusion’ as he worked with the 
more automatized equipment about him. 
He was transferred to another department 
where, employed as a general handyman, 
he continued to receive the pay of a divider 
operator. Similar transfers were arranged 
for all workers who could not adapt them- 
selves to the new jobs. 

“The consensus of the 
pressed by the local union president, was 


workers, as ex- 


” Address at the Conference on Labor and 
Science in a Changing World, sponsored by 
the IUD of the AFL-CIO, Washington, D. C., 
January, 1959. 
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that the results of the changes on the whole 
were advantageous to them. The union 
had agreed that the former bakery operation 
was somewhat inefficient and that a change 
was economically necessary. The union, as 
well as the company, takes pride in the 
orderly transition that well established col- 
lective bargaining made possible.” 


A study of a company in one of the coun- 
try’s most automated industries, a petroleum 
refinery, was made by the BLS.” 
Again, layoffs kept to a minimum 
through careful planning by both union and 
In conformity with develop- 


also 
were 


management. 
ments in the industry, a catalytic cracking 
unit and a unit were installed be- 
tween 1950 and 1954. The petroleum indus- 


long history of 


process 
try has had a increasing 
automatization, as is shown by this section 
from the report: 

“The long-term trend of employment has 
been upward although at a much slower 
rate than the growth of production. Be- 
tween 1919 and 1939, production more than 
tripled, production worker employ- 
ment rose by about 25 percent. Outpu 
per production-worker manhour increased 
these two peace- 


while 


at 6 percent a year over 
time decades—a rate close to twice the 


rate tor manufacturing asa whole 


1947, 
rapidly but production worker employment 
has not kept pace. In 1956, production 
worker employment was slightly below the 
1947 level. However, non-production work- 
ers increased greatly during this period 
from 47,800 to 70,100, so that total employ- 
from 


“Since production has increased 


increased 
1956.” 


in the industry 
1947 to 201,800 in 


ment 
189,300 in 


Illustrative of this trend was the experi- 
ence of the refinery considered in this re- 
From 1948 to 1956, a_ substantial 


port. 
in the number of laboratory and 


growth 
testing department employees accompanied 
the manufacture of higher quality products 
and the raising of quality standards. These 
reduction 
workers 


were offset by a large 


cleanout 


increases 
in the number of 
(a nasty but well-paid job). 


coke 


Backgrounds to Automation 


The basic premise of automation is that it 


results in increased productivity, that is, 


2 Herman J. Rothberg, A Case Study of a 
Large Mechanized Bakery (BLS Report No. 
109, September, 1956). 

21 Edgar Weinberg and Herman J. Rothberg, 
A Case Study of a Modernized Petroleum Re- 
finery (BLS Report No. 120). 
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more work can be done by fewer employees. 
Productivity is difficult to measure, and 
widely different conclusions can be reached 
when different yardsticks are applied. There 
is also considerable controversy over whether 
the effects of this increase in output will re- 
sult in permanent pockets of unemployment 
or whether there will merely be an increase 
in the standard of living, accompanied by 
continued full utilization of the labor force. 
Organized labor faces a special problem: 
Since there is no doubt that the present 
trend is toward fewer blue-collar and more 
white-collar workers, and since the latter are 
largely unorganized, union strength faces a 
unless measures taken. 

consideration of this aspect of 
however, beyond the scope 


decline active are 
Detailed 
automation 1s, 


of the present article 


Several different techniques of productivity 
measurement are used by the United States 
Department of Labor, the results of which 
were summarized in a speech by Charles 


D. Stewart, of the Department, in 1956 
that productivity has 


rom 3.1 to 


“Our studies show 


risen at an annual average rate 


f 
3.6 percent between 1947 and 1953, depend 


used 
] 


iéss 


ing on the measure 
Che earlier 
factory and 


our own appraisal of the available materials 


type ot 
historical data 
not pertectly 


are Satis- 


comparable, but 


is that the data show an annual average in- 


crease of about 3.3 percent in the preceding 


50 years, or a not appreciable difference.” 


Clague, of the 
said almost the 


In a later 
Bureau of Labor 
same thing in different words 


speech Ewan 
Statistics, 


“Our report shows that real product pet 

the rate of from 3.4 

from 1947 to 1956, 

depending on the particular concept used 1 

Real product pet 
] 


capita, a indicator of the level of 
: veal 


well-being, rose about 2.3 


manhour increased at 


to 3.9 percent a year 
the measurement 
rough 
percent a 
during this period.” * 

The 


Clague "s 


differences between Stewart's and 


percentages are, however, signifi 
cant. Stewart puts the rate of productivity 
increase from 1947 to 1953 at about 3.4 per 
cent per year for the seven period; 
Clague, using presumably the tech 


niques of measurement, computes the aver- 


yeal 


same 


age annual increase for the decade 1947-1956 


2 ‘Implications of Technological Progress,"’ 
Annual Conference of the Canadian Association 
of Administrators of Labor Legislation, Freder- 
icton, New Brunswick, Canada, October 3, 1956 

“The Interest of the Federal Government 
in Automation,’’ 1958 Conference on Automa- 
tion, Phoenix, Arizona, January 23. 1958 


Automation 


to be about 3.7 per cent. A simple 
analysis, included in the appendix, indicates 
that the average annual pro- 
ductivity in the years 1954, 1955 and 1956 
must have been about 4.5 per cent, in order 
to bring the seven-year average of 3.4 per 
of 3.7 per cent. 


very 


increase im 


cent to the ten-year average 
Since these three years are the period when 
automation began to become significant, it 
seems reasonable to attribute a sharp in- 


crease in productivity to the new development. 


Walter P 


in a similar manner, sees cause for alarm 


Reuther, extrapolating the figures 


“Instead of annual productivity increases 
of some 3 to 4%, the annual rising 
manhour output in the 
reach 5 or 6% or more 
million 


rate oft 
economy 
With a 
annual 

6% will be 
3.5 million or 


national 
may 
labor 
productivity 
capable of displacing about 
more employees each year, if the national 


force ot 70 
increases ot to 


a4 


economy fails to expand 

Chis 
changing 
Ford’s John Bugas points out 


course, neglects the 


ot our population, as 


argument, oft 
composition 


“During the decade ending in 
1965, the population will increase by 


the 


pres¢ nt 
more 
population ot 
little 


is clear 


than 15 percent while 
working age will 
than half as much lt 


meeting the 


increase by only a 
more 
that 
will require 
productivity 


society 
both the 
industrial 


needs of our 
steady increases in 


and output of our 
system.” 


] 


There is no less of a 
the effects ot 
individual 


controversy over 
automation in the displace 
workers 


tem 


ment ot groups ot 


W ] ile 


porary 


everyone concedes that some 


displacement of employees is in 
extent is under hot debate 


IAM, A. J. Hayes, for 


example, put it this way 


evitable, the 
he president of the 


we oppose the inhuman 


which the 
When hundreds—or 
displaced over 


hardly be 


manner in new technology is 


sometimes applied even 
thousands—ot workers 
night by automation, that c: 


called progress 


we do not intend to ignore the 


short because everyone may 


run 
better off 


Che 


ire optimistic 


just 


in the long run.” * 


United States Department of Labor 
According to Clague 


* Work cited at footnote 2 
Work cited at footnote 7 
Remarks at the Conference on Labor and 
Science in a Changing World, sponsored by the 
IUD of the AFL-CIO, Washington, D. C 
January 8, 1959 





“The rise in total output so far has been 
great enough to offset the labor savings, so 
that the unemployment rate has been rela- 
tively low.” * 

Charles Stewart has said 
tech- 


“The problem of displacement or 
I can- 


nological unemployment is not new. 
not see that the reduction in manhours in 
the new technology is different in any es- 
sentials from what we have known in the 
past.” * 
significant that Clague’s 
before the recession 
remark that 
unemploy- 
somewhat beside the 
floods in the 


It is possibly 
statement was made 
of 1957-1958. Mr. Stewart's 
we have known 
ment in the past is 
point. We have also known 


technological 


past, but this does not deter us from build- 


that much of the dis- 


also not an 


The fact 
temporary is 


ing dams. 
placement is 
unlimited ground for optimism, unless we 
know how long “temporary” is. Ten minutes 
is a long time to a man who happens to be 
drowning. 

Al Hartnett, of the International Union 
of Electrical, Machine, and Radio Workers, 
takes a serious view of displacement: 

“". . automation has helped to bring 
about the displacement of 200,000 
workers in my industry. 

“In 1953, the nation’s mills and factories 
17,238,000 Two 

production higher than 
manufacturing 


some persons, 
later, with 
ever, total employment in 
numbered only 16,557,000.” * 


employed 
years 


Because of the important clarifications 
that are missing, these statements, too, pro- 
duce an effect that is more emotional than 
When Hartnett speaks about 
displacement, does he mean that these 
people are now unemployed or that they 
have merely changed jobs or classifications ? 
When he speaks of factory employment, 
does he mean only production workers? 
And what has happened to the others? 


convincing. 


One fact of which there seems to be little 
doubt is that the proportion of blue collars 
in the labor force is shrinking. When the 
AFL-CIO mefger took place in 1955, more 
than 15 million workers were enrolled.” At 
the depth of the recession, this figure de- 
clined to 12.5 million, and even now it is 


*7 Work cited at footnote 6 

* Work cited at footnote 22 

* ‘Public Policy and Automation,”’ 
gest, Summer, 1958 

%® A. H. Raskin, 
Signings,’" New 
1959. 

4 Stanley Levey, ‘‘Full Employment in Steel 
Doubted,’’ New York Times, February 20, 1959. 
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IUD Di- 


“Union Rolls Dip Despite 
York Times, February 26, 


only 13.1 million This figure, of course, 
includes the drop in membership caused by 
the expulsion of the Teamsters, but, never- 
theless, there is a real loss in enrollment. 
these esti- 
W. Abel 
100,000 


Other substantiate 


sources 
mates. It has been predicted by I. 
of the union that 


members of his union will never go back to 


Steelworkers 


work.” Samuel Stearn, chief labor market 
analyst of the Michigan Employment Se- 
curity Commission, warns that “Detroit has 


developed a hard 200,000 unem- 


ployed who just aren’t going back to work 


core ol 


in the plants.” * 

The sources of this trend are not hard to 
find. The Bell and Howell Company, for 
example, reported record sales in 1958, de 

2 9 


spite a reduction of its employment to 3,736 


from 4,071 a vear earlier 


All is not gloom, however, in the union 
ranks. A generally optimistic prediction on 
the future of the production worker comes 


UAW, who says 


will 


from James Stern of the 
next few vears automation 
difference 


“In the 
contribute to a 
that 
methods of 


lessening of the 


exists in the working conditions and 


wage payments of production 
white collar workers 


workers as opposed te 
future will be 


The automated factory of the 
based on an integrated continuous produc 
concept in a rigidly controlled 
The factory may be as clean 
Wage payment on an hourly 
basis may become Blue col 
lar workers may white and 
receive monthly Demands for 
separate units and differential treatment will 


34 


tion flow 
environment. 
as the office. 
inappropriate 
weal collars 
salaries. 


diminish under these circumstances. 
Bureau of 
com- 


In agreement with Stern, the 
Labor Statistics that the 
position of the labor force in this country 
1975, 


estimates 


will undergo substantial changes by 
as shown in the table below: 


Percentages of Different Classifications 
in the Labor Force 
1910 1950 1975 
45 20 10 
25 43 slightly 
more 
Skilled 13 13 more 


Professional } 8 12 


Unskilled 


Semiskilled 


* Dan Cordtz, ‘‘Detroit's Decline,’’ Wall Street 
Journal, February 26, 1959 

Ray Vicker, ‘‘Productivity Drive,’’ 
Street Journal, February 24, 1959 

***‘Automation and Major Technological 
Change,’’ panel discussion of IUD, AFL-CIO, 
April 22, 1958. 


Wall 
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The prospects of increased requirements 
for skilled men fears of A. J 
Hayes for the immediate future 


arouse the 


“The day of the unskilled and the semi- 
skilled workers in industry—of the nut 
tightener and the bolt almost 
For it is jobs such as these—repeti 


fastener—is 
over. 
tive, assembly-line jobs—that are going to 
be eliminated by automation 

“We do not have 


to meet the present requirements of indus 


enough skilled workers 


try we appear to be going backward 
forward Right now there 


skilled workers in 


instead of 

are about nine million 
the United States 
skilled workers die 

leave the 

this time, 
throug 


“But 250,000 of these 
or retire, or otherwise 
are, at 


them 


and we 
100,000. of 


formal on-the-job. t1 


every 
placing only 


Veal 


prenticeships, 
and immigration 


‘For the next few years we are 


t really 


lace to tace witl a 


manpower—a crisis that wi 


origin in the low depression birt! 


the 1930's We are 


number of 


not going 
any incre: in the men 
Department of Labor 

= 


working ages betwee 


What Should Be Done? 


Everyone agrees nat 


brought 
unanimity 


great opportunities, 
such about 
problems. The simplest 

by the National Associ 


turers in its pamphlet ¢ 


Manutac 


“Guided by electronics, powered by atomic 
energy, geared to the smooth, eff 


automation, the magic cat 


economy heads tor distant 


workings of 
of our free 

undreamed-of 
for the 
earth!” 


horizons. Just going al 


ride will be the biggest thrill 


At a Congressional hearing,” Marshall G 
Munce, a director of the NAM, said that a 
“reallocation of job op 
inevitable, but that the 
by workers in 


amount of 
will be 


certain 
portunities” 
rate ot voluntary 

American industry- 
is sufficiently high to avoid any widespread 


quitting 
2 per cent per month 

individuals. “By not re 
rapidly as they 
occurs by 


displacement of 
people as 
“reallocation 


placing these 


depart,” he = said, 


attrition alone 


Work cited at footnote 26 


Automation 


joth the magi theory of economic 
and the attrition 
with a certain amount of reserve 


one im a given industry is reducing his work 


carpet 
regarded 
If every 


plan must be 


force by attrition, the workers thus depart 
find 


with resultant unemployment 


ing will be unable to jobs elsewhere, 
lhe problem 
fired; 


who is 


is not only that of the person who is 


even more, it is that of the person 


not hired 
Other 


ment must also he 


apparent panaceas 1for1 unemploy 


critically examined. One 
hat jobs are be 
W hile 
that 


1 
ClOSE 


these is the statement 


created in automation itself 


is undoubtedly true, it is obvious 


automation industries cannot come 
displaced by 
ically 
remunerative, must ult in ; saving of 

mnel. Other = ou merely 


absorbing all the workers 


utomation. Automation, to be econon 


example of t 


taking in e; 


cause 
probal 
,cre 

presun ab] 
problem is thu 


by compal 


optimism 


is no 


t aly 

but is <« 

quality of the 

Quality improvements and 

markets, Wi 


are likely to stimulate new 


the result of an 


The 


by automation 


increase of employment 


leisure and increased wealth create 


likely to cre: addi 


| 


Is al ‘ 

"Testimony before the Subcommittee on 
Economic Stabilization of the Congressional 
Joint Committee on the Economic Report, 1955 
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. . . the value of America to the 
rest of the human family is the single 
fact that here a man has a chance. 

—James P. Mitchell 





tional demand in the service industries such 
as finance, entertainment, communication 
and transportation, which are less subject 
to automation than is goods production. 
The BLS chart attached in the appendix 
shows that the number of persons employed 
in service industries has shown a steady 
increase compared to employment in goods 
production, with employment in service in- 
dustries actually surpassing goods-production 
personnel in 1953. This trend appears 
destined to continue. 

There is also general agreement that auto- 
mated industry will require a higher skill 
level from its employees than heretofore, 
which means more education for the indi- 
vidual worker. Since the ascent of the first 
Sputnik, education has come into fashion, 
with the result that the necessity for in- 
creased schooling is widely considered to be 
a good thing. Nevertheless, it appears 
paradoxical that to fit oneself for the easier, 
that automation is 


more comfortable life 


supposed to bring, one must study harder 


and spend increased time in school. How- 
ever, there is no doubt that longer schooling 
for the worker will mean an automatic re- 
duction in the labor force and that the more 
educated worker will be able to command a 
This, in turn, may reduce 
“moonlighting,” or 


higher salary 
the necessity for 
man holding two jobs, and for an income 
from both members of a family. 

Huhndorff and Hayes both advocate ap- 
prenticeship programs in industry to help 
meet the need for more skilled workers. 
Such programs, unless required by govern 
ment action, are apt to be entirely voluntary. 
As Hayes wryly observes: “. . . it is 
scarcely an issue on which the membership 
can be called out on strike.” ™ 


one 


It is apparent from the preceding discus- 
that the optimistic statements are 
always couched in relatively vague terms, 
while the pessimistic ones have numbers 
attached. However, Ewan Clague correctly 
points out that it is always easier to tabulate 
the loss of jobs in one industry than to 
observe the creation of them in another. 


sion 


Carefully written collective bargaining 


agreements and close cooperation between 


labor and management can do much to 
minimize dislocations when automation oc- 
curs. The BLS reports indicate that a 
genuine desire to cooperate often exists on 
both sides of the table in these instances. 
However, some sections of organized labor 
have resorted to make-work demands, or 
featherbedding, the immorality and short- 
sightedness of which should be obvious. 
Consider John Bugas’ well-justified cry of 
pain on the subject: 
recently by the 
[for] limiting 
2 


“Demands were made 
railway brotherhoods 

the length of trains. But 

Government figures show that 
do not imperil the safety of railroad em- 
25 years the average 
up 39 


long trains 


ployees. In the past 
length of freight trains has 
percent and the rate of injuries to railway 
employees has gone down 60 percent. But 
shorter trains mean more trains, and more 
more looks very 
this is another case of that 


which has caused so much 
” 38 


gone 


trains mean crews. It 
much as if 
‘featherbedding’ 
unfavorable comment in the past. 
In general, however, labor leadership is 
not so irresponsible. Huhndorff, Hayes and 
Hartnett all show keen awareness that this 
country is in competition with the Soviet 
system and that it would put itself in an 
unfavorable economic position by permitting 
wasteful practices. Reuther and others made 
different proposals to cut down the possi- 
bility of unemployment—a shorter work- 
week is one obvious example. The pain of 
displacement is to be reduced by severance 
pay clauses in contracts, and legislation has 
been requested to provide more and longer 
unemployment insurance. On the same 
principle, the Steelworkers union has asked 
for a three-month paid holiday for each 
worker every five years. 
appears that the op- 
portunities offered by automation far out- 
weigh the drawbacks. Automation is not a 
threat, but merely another tool placed into 
the hands of the human race. Like fire, it 
must be wisely applied and carefully used, 
but no one has every seriously suggested 
occasionally 


In summation, it 


the abolition of fire because 
somebody gets burned. If properly handled, 
little doubt that automation will 
help give Americans more leisure time, 
more interesting work and release from 
much back-breaking manual labor, and that 
it will continue to raise the standard of liv- 
ing that is now the highest in the world. 


[The End] 


there is 











% Work cited at footnote 26. 
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* “‘Labor Relations and Productivity,”’ an ad- 
dress before the American Management Associa- 
tion, New York, October 2, 1947. 
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APPENDIX 


Calculations of Productivity Increase in 1954-1956 

(1) Average increase in productivity, 1947-1953, given as 3.4 per cent per year. 

Taking the base in 1947 as unity, the total increase in productivity in the seven years is: 
AF? 1.034 ' 1.000 0.263 26.3% 

Phe 


(2) Average increase in productivity, 1947-1956, given as 3.7 per cent per yeat 
total increase in productivity in the ten years is 
4 1.037 * 1.000 = 0.439 = 43.9% 
(3) Total increase in productivity, 1954-1956, is then 


143.9 
P ee 100 14.2% 


? 


126.3 


(4) The annual increase i 


X (4:40; 1.000 045 45% 


productivity, 1954-1956, is then given by the equation: 


Millions 


Comparison of Employment in the Goods and Service Industries 
35 


Millions 


35 





' Goods-producing industries include agriculture, , 
mining, manufacturing and construction. GOODS 


SERVICE * 


* Service industries include trade, finance, service, 
government, transportation and communication. 
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1919 1925 1930 1935 1940 


United States Department of Labor, Bureau of Labor Statistics 
Nonfarm wage and salary employment from the BLS. Agricultural employment including 
workers and hired workers from the Bureau of Agricultural Economics 


1945 1950 1955 1960 


Source: 
proprietors, family 
Department of Agriculture. 
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Arbitration 








Developments 








Discharge—Fraud 


Was an illness real or merely a cover-up 
for a pleasure trip? 


Within a short period of time, a woman 
was discharged job in Georgia, 
reinstated and then discharged again. The 
first termination was for absence from work 
on six consecutive working days without 
notice to the company. She finally returned 
to work with a note from a doctor stating 
that she “has been unable to work, due to 
iliness.” Since a provision of the collective 
bargaining agreement that if an “ac- 
ceptable excuse” for the absence would be 
brought in within five days of removal from 
ihe employed would be rein- 


from her 


said 


employment 
stated, the company restored her. 


However, the company was informed that 
in reality the woman had been on a trip to 
Michigan. This led to an investigation and 
a call upon the doctor who had given her 
the certificate. The doctor said that he had 
not seen the woman prior to the trip and 
that he had taken her word that she had 
been sick for the previous ten days, adding 
that she had been in a highly nervous con- 
dition when he had seen her. 


When contronted with these 
woman eventually admitted that they were 
true. She said that she had not contacted 
the company and requested a leave of ab- 
sence or a sick leave “because you would 
not have given it to me” and that she had 
taken the trip at the insistence of her hus- 
band, commenting: “If you lived with my 


you'd go.” 


facts, the 


husband and he said ‘go’, 


As a result of this interview she was 
again discharged, this time for fraud. A 
grievance was filed with the union, con- 


tending that the woman had been sick and 
would not have been able to work even if 
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state. In support 
that she had 


she had remained in the 


of this, testimony was given 


been sick while on the trip 


Whitley P. McCoy, the arbitrator in this 


case, said: 

“But there was no proof from which | 
could find that if she had stayed... she 
would have been unable to work 

“Tt is true that she had for some time 
been under treatment by doctors 
A long drive from Georgia to Michigan 


under the circumstances was alone sufficient 
to cause her to be sick upon arrival in 
Michigan 

“It is perfectly true, as argued by the 
Union, that if one is sick enough to be 
absent from work, it is no concern of the 
Company where that person is spending the 
period of sickness. One may be sick and go 
to the Mayo Clinic or elsewhere for treat 
ment. But this is not that sort of case. 
[The aggrieved] made no contention that 
she went to Michigan for her health. On 
the other hand, she admitted that she went 
because her husband compelled her to. She 
gave no excuse for going without notice to 
the Company except that she was afraid the 
Company would not give her permission. 
Her presentation of a doctor’s certificate in 
an attempt to mislead the Company upon 
her return to work, and her insistence at 
first that she had been sick in bed at her 
mother’s and had not been out of 
town, of aggravated her offense 

“. . I cannot hold that 
the Company here was in violation of the 
contract which that ‘the 
Company may discharge an employee for 
But apart from 
was 


house 
course 


the action of 
provides 


good and sufficient reasons’. 
this, since her reinstatement 
based upon a fraudulent excuse, the Com- 
pany was justified in setting that reinstate 
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ment aside and treating her as removed 


from the payroll 


Discharge—Excessive Absenteeism 
Must employer give consideration to 
excuses—under what circumstances? 
When an employee was fired for exces 

was filed, and 


sive absenteeism, a grievance 
the union contended: “Although it is true 
that his absentee record in the past years is 


in 1959 he h excuses 
for his ab 


feels that 


not good, ad reasonable 
circuinstances 


theretore 


and extenuating 


sence, and the Union 


the Company is in error by not taking these 


factors into consideration.’ 


In support of its action, the company 
submitted the following record of full days 
missed 

1949—11 days 1955—12 days 
1950: 8 days 1956—10 days 
1951—10 days 1957—25 days 
1952—31 day 1958—17 days 
1953—21 days 1959 8 days in the 
1954—16 days first six months 

The company reported that he had also 
missed several partial days and had been 
tardy more than once a week, and it con 


cluded that “he has established his lack ot 
concern with his job and that his promises 
of reform, based on his own record, are ut 
convincing.’ 

The “reasonable excuses” were the seri 


ous and protracted illness of the man’s wife 


and court growing out of an 


automobile 
The 
this to say 
“The 


aggrieved is SO 


appearances 


accident suit 


arbitrator, Joseph \l Klan n, had 


record ot full days mussed of the 


‘ 


serious as almost 
warrant forthwith termination. In the 


fall within 


above 
the 


not 


10-year record, four years 


‘tolerance’ of absenteeism which does 


xceed an average of one day per mont! 


In any number of other years disciplinary 


action including perhaps termination may 


well have been varranted Here we 
must find and hold that the company has 
every right to discharge for excessive ab 


senteeism which interferes with normal 


operations, regardless of the validity of ex 
absenteeism It 


fact that sucl 


EXCESSIVE 


established as a 


cuses for 
Was not 
seriously in 


normal work schedules were 

terrupted and, therefore, because of this 
fact and the mitigating circumstances pres 
ent a disciplinary layoff without any pay 
but with all other rights unimpaired is 
hereby substituted.” 

Arbitration 














Mr. Klamon 


substantial 


said: “Ii 
improvement 
the 


also 


In his 


mmediate and 


aWal d, 


relative to absenteeism does not follow, 


Company may then terminate this employee 
valid reasons for such 


regardless of any 


continued excessive absenteeism.” 


Discharge—Excessive Absenteeism 


Were family problems sufficient excuse 
to prevent discharge? 
Joseph M. Klamon was also 


the arbitrator 


in a second case involving a discharge for 
excessive absenteeism Che absence record 
tor the employee in this case was 
1953—15 day 
1954—13 davs, plus 3 weeks’ 
leave of absence \ 
1955—16 days 
1956— 6 days, plus 2 months’ 
leave f absence 
1957 + days, plus a l-month 
leave ot absence 
1958—12 days, plus a l-week 
leave ol absence 
1959 9 days, plus 3 weeks’ 
leave of absence 
n addition, the company said that her 
tumecard showed nine partial days of ab 


sence and seven instances of tardiness in 


maintained that there 


“extenuating circumstances,” and it 
grieved 


Phe 


statement of the aL 


ith all rights and privileges re stored 





eas s for the absence ere ven as the 
tensive medical attent required 
rem be it the tan the a rievee 
s er seri s domest | ( Ite 
Mr. Klan iid 
| | { Il al st I \ ‘ nite ds 
| I 
evardless extel it ( umstance 
ilid reas Ss lk absentee 1 t i 
ght terminate an employee ‘ 
ces ire suct ‘ < 7 ‘ 
th the fk Mla perat 
\rbitrat unequivocally sustains t 
ent tt ( Pp. li ne it¢ 
tracte ] illness blige 1 + P 
4 av ! n s < ] b because t 
illness at hor i, tor a very lengthy pet 
1% time, regardless I valid the « 
may be, the Company may in its 1 1 
liscretion discharge such an employes 
gain 1 ts sole liscretion ma liscl 
uc al employee ithe t violating the 
aC betwee it and the Union The ¢ 
pany has every right to expect emp] 
be luty eve rk day in order 











the normal flow of operations may not be 
interfered with and predetermined produc- 
tion schedules be maintained. We find 
and hold that the Company every 
reason to take severe disciplinary action in 
this case. Furthermore, unless there is im 


mediate and substantial improvement in this 


had 


connection, the Company would then be 
entirely justified in terminating the ag 
grieved. It does not appear that the absence 
ot the aggrieved did as a matter of fact 
substantially interfere with normal oper 
ations. Furthermore, there are mitigating 


circumstances in the subject case and testi 
relative thereto was uncontroverted 
not condoned but ‘it 


circumstance 


mony 
‘I his 


does 


absenteeism is 
mitigating 
Klamon 


just 


constitute a 
Mr. 
charge without 
crdered a disciplinary layoff as a substitute 
He also added: “If marked improvement 
relative to absenteeism does not follow im 
mediately, the Company may then terminate 


lherefore, ruled, the dis 
h 


Was cause, and € 


this employee regardless of any valid reasons 
for such excessive absenteeism.” 


Layoff—Seniority 
Was seniority lost by failure to return 
to work immediately upon recall? 


was on layoff 
11, after 


An employee of a dairy 
status in February. On 
failing to reach him by telephone, 
pany letter to him at his last 


known address (registered mail, return re 


February 
the com 


addressed a 


ceipt requested), asking that he report for 
work on February 13. The letter was not 
received by the evidenced by the 
return receipt, until February 18, at whicl 
time he called the company to report for 
work, However, when he did not report tor 
work on the company hired 
another employee on February 15. A griev 
ance was filed complaining that the company 
had hired a new employee while a man with 
was available and willing to worl 


man, as 


February 13, 


seniority 


The union took the position that the ag 
grieved should been returned to 
ployment as soon as he reported for work 
and that his seniority was not lost 
he failed to report when called by the com 
provision existed 


have em 


when 


pany since no contract 
governing this eventuality. 

The company maintained that it had taken 
all reasonable steps to secure the return of 
the man to employment and that it could 
not wait an indefinite time for men to return 
after recall from layoff. 

The 
part, said: 
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seniority clause in the contract, in 


“Upon recall of laid-off employees, where 
not return, the Shop 
appropriate 
with the Employer 


such 
Committee 


employees do 
and/or an Union 
representative together 
shall determine as to whether or not the job 
is temporary; and shall rule as to the retain 
ing of said employees’ seniority rights upon 


his failure to return to the job.” 


Phe had 


quest meeting be 


refused the union re 


held on the 


company 
that such a 
that there was no problem overt 
seniority 


grounds 
the man’s requiring 
he had lost it by not reporting when recalled 


discussion 


for work 


Arvid Anderson of the Wisconsin Em 
ployment Relations Board was the arbi 
trator. He said “The facts of this case 


that [the aggrieved] was the 
victim of circumstances beyond his 
the control of the 

Accordingly, the arbitrator 
Id either the (¢ 


ndicate 
control 
and beyond Company 
declines to 


‘company or the employe 


responsible for [the aggrieved’s] 
tailure to return to work when requested 
by the Employer. It is true that the agree- 
ment does not require the return to work 


within a specific period, however, the arbi 
trator not find that the 


request contained in the recall letter in view 


does Employer's 


of its business needs was unreasonable 


Nor do I believe that under the circum 
stances developed here that the Company 
hould be penalized by requiring it to rein 
State [ the aggrieved | as of the date 


on which he first reported for work. How 


ever, the Company did have an obligation 
after the filing of the 


the Union to 


” 


grievance to meet with 


discuss the seniority status 


the ag 


he 


grieved 


arbitrator’s award was that 


was to be offered employment in 


accordance with his seniority prior to the 
layoff and after June 1 
began rehiring), thereby 
off period. The 


compensation 


(when the 
excluding the lay 
furthe 
to the 


company 


agerieved 


from June 1 


was 
granted 
period of his reinstatement which was on o1 
shortly after August 28 


Discharge—Fighting 
Was a discharge for the results of a 
gambling feud for just cause? 


discharged for 
feud 


Chree employees were 
fighting stemming from a 
Two of those discharged, employees X and 
Y, had become embroiled in a bitter contro- 
versy over a 25-cent wager during non- 
working hours. X’s younger brother, during 
hours, asked Y for barrels 


gambling 


working some 
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pertormance ot 
have the 


needed in the 
said he did not 
intervened causing a heated 


which were 
his duties \ 
barrels and X 
argument. At the close of the day’s work, 
the dispute flared into a physical fight in 


Y knocked X to the ground 


After an intervening weekend, at the close 
of work on Monday, X accosted Y outside 
the plant with the assistance of several men 
“outsiders”) and Y was chased for 
distance Then fight 
was told to leave town or els¢ 


which 


(mostly 


some another took 


place and Y 
treatment every 


he would receive the same 


night 


In retaliation, the next day a group im 
I 


ported by Y assembled outside of the plant 
1 


Management, fearing a full-scale riot, called 


for police protection, but X’s family spirited 
him from the plant. Then the mob went to 
X’s home, where the police arrested Y and 
+} 


of his companions. Subsequently, the 


dismissed 


Management discharged X, 


and Y after hearing their ver 


three 


charg es were 


ry 

A three 
as chairman heard this case Mr 
ruled that the company had justifiably dis 
charged X and Y, but had 

arged X’s brothet “Association with and 


lationship to one of the ombatants 


man board with Burton B. Turkus 
lurkus 


wrongly dis 


Major ¢ 
furnish just cause for dis 
lurkus also 

lack of justifiable 


[X’s brother] 


re adily ap 


sma: ™ the 


cause 
(whicl 


parent to all con 
assurance t that, witli 


disciplinary only the 


its lack thereof with regard to eacl 


individual employee may properly affect his 


employment statu Chis builds morale ar 
' 


furthers industrial peace and understand 


whereas, the error of ‘lumping all to 
ther’ on the basis of association and re 


lationship rather than individual culpability 


serves only to undermine and impair this 


highly desirable result and ac complishme nt.” 

Wages and Payments— 

Minimum Scale 
Could a company pay an employee 
below the minimum contractual wage? 
W hile he 


man was hired on a part-time basis to run 


was still in high school, a young 
errands and perform duties for the manager 
of the dry cleaning department of a laundry 
From the date that he 

was paid 75 cents per hour until, upon gradua 


started to work, he 


Arbitration 





lf there is one watchword of Con- 
gressional intent that can be used to 
describe the purpose of the new bill, 
that word is speed. That fact is pres- 
ent in almost every facet of the new 
legislation. —Philip Ray Rodgers 





was hired on a 
When he 


he joined the 


tion trem high 


school, he 
full-time basis at 90 cents per hour 
became a full-time employee, 


Shortly thereafter, on the advice ot 


steward, he asked his employer 
to the minimum 


$1.07 per h 


wage provided 
Som 
iothing 
, , 
advised hin 
$1.07 per hou 
Ne request Was 


l, 


failed to 
notified his 
as given $1.07 


] 


evant Immedi 


unwillingness 
M Mueller 

vho caused said delay to acl 
heretrom at the expense of 
r who was not responsible for 
Therefore, in f awarding 
minimum wage for the entire period 
requested, the arbitrator 
between $1.07 pet 
half the time 


period prior to tl 


employment as 
awarded the “difference 
hour and 90¢ pet hour” for 
worked in the 


filing 


30-day r 


of the grievance 
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Books ... Articles 





CURRENT LITERATURE 





in the Labor Field 





As Others See Us 

Unions in America: A British View. B.C 
Roberts. Industrial Relations Section, Prince 
ton University, Princeton, New Jersey 
1959. 137 pages. $2. 

All of us have a pretty good idea of what 
we think about labor unions. Here is a book 
telling us how a non-American looks at the 
situation. The author is a visiting associate 
at Princeton University and a reader in in 
dustrial relations at the London School ot 
Economics Political Science of the 
University of London. 


and 


Professor Roberts says that the political 


orientations of the British and American 
labor organizations are not as different as 
they have often seemed: “It is one of the 


ironies of history that events are leading to 
a political situation which, from a party and 
trade union point of view, will be remarkably 
similar in both countries.” He tells us 
that corruption is almost unheard of in British 
unions, a fact which he attributes to a deeply 
embedded corruption in American political 
and commercial life. 


also 


Especially appropriate to the passage ot 
the new labor comment on the 
possible results of democratizing unions 


law is a 


“It should be recognized by all concerned 
that a trade union that is democratic is 
likely to be vigorous in its collective bargain- 
ing. If it is responsible to its members’ 
demands, it will inevitably be an aggressive 
defender of what they conceive to be their 
rights. It does not follow, however, as some 
trade unionists and some academics seem to 
believe, that a democratic union must be an 
irresponsible union, The that 
rank-and-file trade unionists are incapable 
of recognizing the hard facts of a bargain 
ing situation or their responsibilities to the 
public, as well as to their own self-interest, 


suggestions 
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union membership and the management that 


is an insult both to their intelligence and to 
the ability of their leaders.” 

Speaking about the inflationary effect of 
the 
in labor costs, Professor Roberts says 
ae find 
organized sectors of the 
that labor risen most; and the 
rise has been about, in the main, 
not by union pressure, but by the competi- 


wage increases and accompanying rise 


that it is in the weakly 
American economy 


we 


costs have 


brought 


tive bidding of employers in a relatively 
tight labor market. It would be foolish to 
suggest that collective bargaining has had 
no effect in generalizing wage advances 


made in the high-productivity sectors of the 
economy, but the main responsibility for this 
development is to be found in deeper social 


and economic factors.’ 


Guide for Negotiations 


Preparing for Collective Bargaining. Studies 
in Personnel Policy, No. 172. National Indus- 
trial Conference Board, Inc., 460 Park Ave- 
nue, New York 22, New York. 1959, 160 
pages 

How does a company or a union go about 
goals and policies for 
Where should nego- 
conducted? Who should be the 
W hat should 


be made for wage and fringe benefit bargain- 


setting long-range 
collective bargaining? 
tiations be 


representatives ? preparations 


ing? How should demands or counter de 
mands be developed? How should the 
parties to negotiations go about securing 


information on the internal operations of 
the other? These questions and others like 
them are probably in the head of every 


management or union representative in col 


lective bargaining 
213 United 
companies 


Through the cooperation of 
States 26 Canadian 
and 39 national and international unions with 


companies, 
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of the UAW as it is in the front office of 








NICB 
study on collective bar- 
gaining. The study illustrates the attitudes 
of the companies and unions surveyed in 


7.9 million members, the has com- 


pleted a four-year 


regard to the above questions. 


As to the setting of long-range goals and 
the study that one half 
companies consulted have basic poli- 
influence or limit the 
Executives of 


policies, indicates 
of the 
cies which 
their bargaining these com 
panies claim that as a result of having labor 
idea 


relations policies they have a 


they 


precise 


ot what want to achieve, what con 


cessions they can make and what concessions 


they cannot make 


Alcoholism in Industry 


The Problem Drinker on the Job. Harrison 
M. Trice. New York State School of Indus 
trial and Labor Relations, Cornell University, 


Ithaca, New York 1959. 


The this 
professor of industrial and labor relations at 
Cornell University 
fields has been the relationship between vari 
and the world ot 
work, In pamphlet, he sums up the 
efforts made to with problem 
drinkers in industry 


50 pages. 30¢ 


author of book is an assistant 


One of his special research 


ous behavior disorders 
this 


being cope 


Speaking of the 
countered, the 


type most frequently en- 
author that 
that industry and business 
will most frequently encounter the problem 


Says “Evidence 


indicates 


drinker who is a mixture of emotional, physio 
logical, and than the 
symptomatic 
almost 


group forces rather 


alcoholic whose addiction is 


due solely to an unusual emotional 


or physiological factor 


entitle 
the 


the cl 
Problem 


Professor 


Trice, 11 laptetr 


“Behavior of the Drinker o1 


Job,” says 


Early detection must rest on a 


combination of clues regarded merely as 


circumstantial evidence, In no instance can 


one clue or even a combination of clues be 


regarded as definite proof that an individual 
has a drinking problem. Diagnosis must be 
made by professional persons in the medical 
and psychological field who can accurately 


weigh all the evidence.’ 


here is a chapter in the book specifically 
I I 

devoted to a discussion of what is being done 

about the problem in industry. In this chap 


ter, the author that “Today the 


approach of many employers to the problem 


reports 


drinking employee is becoming more treat 


ment-oriented than in the past when he was 


regarded as someone to be disciplined.” 


Books . Articles 





scope of 





Some suggestions are given to aid companies 


this regard using 


and Alcoholics 


in formulating policies in 
the community 
Anonymous 


resources 


Keynesian Fallacies 


The Failure of the “New Economics.” 
Henry Hazlitt. D. Van Nostrand Company, 
Inc., 120 Alexander Street, Princeton, New 
Jersey. 1959. 458 pages. $7.50 

Henry Hazlitt is the writer of the “Busi 
ness Tides” column for Newsweek. In this 


book he that the economics” 


as failed as an analytical tool and 
public policy. In 


states “new 


asa basis 





for determining 
of his 


chapter and theorem-by-theorem analysis of 


support 


argument, he offers a chapter-by 


Keynes’ The General Theor) Employment 
Interest, and Money. Every one of Keynes’ 
leading tenets is challenged including the 
contention that unemployment is not caused 


I 


by wage rates that are excessive in relation 


to prices or productior 
Mr. Hazlitt writes: “It 1s 
he [ Ke yne s} talks 


‘ot tull employment’, he 


For example, 
worth noting that though 
constantly 
never mentions excessive Wage-rates as a 
possible cause of unemployment or suggests 
them 


labor 


interterence with 


as before, to the 


government 
to be left, 


any 
These are 
union leaders, which are to continue to enjoy 
legal privileges and immunities denied to all 


other groups.” 





ARTICLES 





Carl A. Warns 


University of 


ettling Differences 
Ir., protessor of law at the 
Louisville School of Law, h 
“Arbitration and the Law” in the 
1959 issue of the Temple Law Ouarterly. He 


“Arbitration can be 1 to the 


as an article on 


Summer 


relatec 
(1) the degre 


future 


writes 
judicial process in two ways 


to which an agreement to arbitrate 
event that one 


parties changes his mind and (2) the 


dispute s is enforceable im the 
rt the 


extent to which the arbitrator clo 


hearing itself with the indicia of a ce 


proceeding, and documents and 


opinion in the manner a judge 


Pr TESS \ arns, answering those 
about the growing “legalism” 
ion, says: “It is commonly stated 
at arbitration is not a bstitute tor litiga 


is in reality an alternative to the 
lo« kout Chis being true, the arbi 
decision if it is to convince the 
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union membership and the management that 
economic force to gain an objective is less 
desirable than to arbitration should 
do more than decide the case—the arbitrator 
must say something explains his 
ruling intended in part to convince the losing 
that his view of the contract was 
erroneous.” Speaking about the use of prece- 
dent in arbitration, he “Whether we 
argue against the citation of ‘authorities’ or 
‘precedent’ in an arbitration award or not, 


resort 


when he 


party 


Says: 


the current decision as a matter of industrial 
realities is precedent and will remain so un- 
less the parties write its effect out of the 
next contract or another arbitrator overrules 
it The arbitration process 1s part of the 
grievance machinery of the contract and is 
one way of vitalizing and effectuating the 


contract. Those who decry the use of prece- 
dent in arbitration must surely be unfamiliar 
with the internal workings of personnel and 


” 


industrial relations policies in industry. 


New Principles Governing the “Can and 


Can’t” of Labor Relations Harry J 
Lambeth, an attorney for the United States 


Chamber of Commerce, in an article in the 
June, 1959 American Bar Association Journa 
entitled “Labor Law: A New Line of Deci- 
tells of a “vista in labor law 

He writes: “perhaps the catalyst setting off 
the decisions is the understanding that 


sions?” new 


new 


economic presstire upon an employer SONNE 


times amounts to coercion of an employee 


In other words, the employer can be used 


as the vehicle to compel employees to join 


labor organizations involuntarily 
Mr 


important 


In this article, Lambeth discusses a 
number of the 


part ol the background for the new labor law. 


cases which form 


The Philippine Labor Department and the 
Gomez Case The Philippine Secretary 
Angel M. Castano, has written an 
article in the November, 1958 the 
Ateneo Law Journal entitled “The Jurisdic- 
tion of the and the 
(;omez Case study in 
with the 
Com- 


ot Labor, 
issue of 
Department of Labor 
‘Fie 
labor 
jurisdiction of the Labor 
mission and the labor department’s regional 


article is a 
dealing 
Standards 


comparative law, 


ofices to hear and decide money-claims 
cases, 
As a result of the Gomez decision, the 


author says: the Court of Industrial 
Relations may have at most concurrent juris- 
diction with the Department of Labor on 


overtime compensation cases 

Democracy No Answer to Problems in 
Union Government “However un- 
pleasant the reality, democracy is as inap- 
propriate within the international headquarters 
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the office of 


So writes C 


of the UAW as it is in front 
General Motors.” Peter Magrath 
in the /ndustrial and Labor Relations Reviex 
for July, 1959. His article, “Democracy in 
Overalls: The Futile Quest for Union De- 
mocracy,” is built the thesis that 

possibly useful answers to the difh 
government 


around 


cult problems of union begin 
with the recognition that union democracy 
Is not j He believes 


that it is futile to attempt to legislate union 


one of these answers.” 


democracy because the conditions 
that currently characterize unions do not 
provide the soil in which the democratic 
process can operate.” He says: “American 
labor has become businesslike This 
is so because successful union activity vis-a 


modern industry demands businesslike, 


nondemocratic, organization.” 


A. Wellington, 


Vis 

that 1S, 
State v. Federal ... Harry 

in the Summer, of the | 
Chicago Law Review, writes about “a cor 


eat importance, 


1959 issue niversil 
otter 
tection oO! the s¢ 


the 


sideration of QT vet one 


overlooked: that is, pre 
conduct is regulated 


trom two 


whose in this case 


union and the employer systems 


of law which are likely to be conflicting and 
which are wholly independent.” For this 
conflict-of-laws problem, he says, “there is 


generally no method, other than p 
tion, to 
The 
tem” is an 
School 


re-em] 
1 federal law.” 


F¢ de ral SVS 


state anc 
and the 
‘fessor at Yale La 


accommodate 
author of “labor 


associate pr 


Economic Power Plus Collective Strength 
Phe 


rength 


combination of 


and the righ 


union-emplover 


individual en 


Ss ot 


t 


to unio1 emp] ver aC 


\lfred 


plovees in relatior 


\\ 


are the subjects of an article, by 
Blumrosen, entitled “Legal Protection for 
Critical Job Interests: Union-Management 
Authority Versus Emplovee Autonomy,” 
which appears in the Summer, 1959 issue 


the Rutgers Law Review. Professor Blumroser 


vrites 


“There is no partnership between union 


and employer in the traditional sense, bx 


inconsistent 


relations 


cause their objectives seem 


} 


However, those who conduct labor 


employer and union are forced, by the 


for 1 
t their work, into daily contact wit! 


nature 


each other over myriad problems, In vie 


extensive contact, it 1s not su! 
that do 
This is not possible while the em 


anti-union 


ot such 


prising broad areas of agreement 
develop. 
ployer maintains stance, 


the 


a basic 


but seems almost inevitable once em 


ployer has accepted the union as the agency 
relations are to be 


through which his labor 


conducted.” 
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Rank and File 















News of Work 
and Working People 








Meetings of Labor Men sor a workshop on “Profitable Pers 


Practices” on Tuesday, November 17 


Practising Law Institute——The institute t)e association’s librarv in New York City 
has announced a program of six sessions The workshop will look at old problems 
on the new labor law to be held at the from a new point of view (1) How cai 
American Arbitration Association, 477 Madi industrial relations policies and practice 


son Avenue, New York City, on successive — yield operating dividends in the form 

Thursday evenings, beginning on Novem hoosted worker efficiency (2) Do 

ber 5 personnel practices include the down-t 
For further information on the sessions, earth concepts of “profit conscious” humat 

consult Registrar, Practising Law Institute relations 


20 Vesey Street, New York 7, New York Discussion leaders will be M 


oor ead 


New York Chamber of Commerce. Wright, manager of personnel development 
Stuart Rothman, General Counsel of thi for the General Electric Company, and 


National Labor Relations Board, will be Donald R. Schoen, assisiant to the presi 


; ) ’ 
the principal speaker at a torum on the dent of the Picker X-Ray Corporation 
Labor-Management R Dis For further information on the works] 
losure Act of 1959 to (;reat contact the association at YY ( ure Street 





Hall of the New York Com New York 7, New York 
merce, 65 Liberty Street, New York City, 
on Thursday, November 12 Mr. Roth 
man’s address will be followed with a 


discussion by a panel of federal officials The fledgling law has already brought 


New Labor Law 


wl — , Eas , . 
Who it answer! uestions oO part lil; ap . 
oo answer Guess n particular ty about both action and reaction. 
plications otf the aw \ ( are to be sub 
: The President’ ' +] 
mitted to them in advance of the torum 7 esident s enature e new ta 
or law 1 Lontie df f 
: or law was hardly d1 before reactions 
For information, write Jack Steinberg, ; 1 oO — , 
. ’ were cing expres ( 1 or ti leaders 
Cunningham and Walsh, Inc., 260 Madisor , : at : Piet ey 
. : m the movement tor labor lteg@istation Nen; 
Avenue, New York 16, New York tage ‘ 
tor John |} Kennedy, addressing the Sat 
Roosevelt University.—The Labor Edu Francisco convention of the AFL-CIO Build 
cation Division of the university will hold a ing and Construction Trades Department 
one-day institute on the new labor law on said 
Saturday, November 14, at Altgeld Hall, 430 [tl , 
1 : thc iaw contams sever nt ' 
South Michigan Avenue, Chicago. Speakers ae ‘ ght ; 
: . unsound and one-sided provisions 
will include Mozart Ratner, Edward Kelly, , 1] . 
contains teatures insert yt nemies ot 
Arthur Goldberg, Lawrence Levin, Romar , 2 eee 
organized labor as a means of reducing 


C. Pucinski and Lester Asher 





3 honest labor strengtl at the bargaining 

Further information may be obtained lowing down the organization of the 

from the Labor Education Division, Roose d areas of this country and bu: 

velt University, 430 South Michigan Avenue, all locals with unnecessary papet 
Chicago 5, Illinois. 

Commerce and Industry Association of Organized labor was also quick to voice 

New York, Inc.—The association will spon- its opinion. On September 26 the 4/1-C/O 
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News, reporting on the recent San Francisco 
convention of the AFL-CIO, l 


Sala 


the Lan 
designed to 


“ . , the convention scored 
drum-Griffin law as 
destroy labor, but added ‘we 
destroyed’ as it pledged to step up efforts to 


strengthen the labor movement 


a measure 


will not be 


“It assailed the McClellan committee for 
its efforts to ‘weaken’ labor, said there was 
little to cheer about in the record of the first 
session of the 86th Congress, and called for 
a 13-point legislative program for 1960 

“On political action it announced that ‘we 
1960,’ a cam- 
activity to 


start today the campaign of 
paign of stepped-up _ political 
overcome the ‘reactionary bipartisan coali- 
tion’ in Congress.” 


Harry Conn, writing in the official journal 
of the Communications Workers of Amer 
ica, the CWA News, in its October, 1959 
issue had this to say: 


“The new labor Act of 1959 sharply in- 
fringes on trade union rights in a number 
of areas, but in the opinion of labor attor- 
neys and experienced observers, its most 
punitive sections critically weaken the effec 
organizing the un 


tiveness of unions in 


organized.” 
An editorial in the same issue said 


“Under the the 
reactionary coalition went out and whipped 
dis- 
the 
between mild 
Television 


guise of ‘labor reform’ 


selected congressional 


determined 


up pressure in 
tricts where it had 
congressmen were wavering 
‘reform’ 


been 
and tough measures 
‘entertainment’ showing union leaders in a 
bad light was exploited, along with the un 
restrained zeal of Senator McClellan (D 
Ark.) whose confused mental processes en- 
leering from every 


visioned a ‘racketeer’ 


shadow. 

“Nor did the coalitionists attempt to hide 
their objectives during the latter stages of 
the bitter debate, merely sluffing off objec- 
tions that the hardest provisions of the bill 
had nothing to do eliminating the 
alleged corruption or cleaning out racketeers 


with 


“Although their purpose was ignoble and 
their methods devious, the anti-labor forces 
succeeded in foisting on the American people 
a bill deliberately and maliciously aimed at 
hamstringing the activities of 
honest and decent labor unions.” 


legitimate 
\ HILE the reactions to the act were 

multiplying, the Secretary of Labor was 
taking action to effectuate the new law. He 


814 


announced the establishment of the Bureau 


of Labor-Management Reports, issued regu 


publication of the 


lations concerning the 


reports required by the act and stated his 


intention “to inquire if any person prohibited 
from holding any office enumerated in 
[504] is doing so, and to take im 
remove 
Communist Party or per 


section 


such person 


action to any 


mediate 
[members of the 
sons convicted of certain crimes] from such 


P; 


ot the 


Disclosure 


¢ 


TRSUANT to the authority granted to 
iim by Sections 298, 401(i) and 402(b) 
Labor-Management Reporting and 
Act of 1959, Secretary of Labor 
James P. Mitchell also issued the following 
definitions of terms on September 24, 1959 
ommerce’ means trade, trattic, 


“$401.1. ‘C 


transportation, transmission, Of 


commerce, 
communication among the several States or 


between any State and any place outside 


thereot 


“$401.2. ‘State’ 
United States, the District of Columbia, 
Puerto Rico, the Virgin Islands, American 
Samoa, Guam, Wake Island, the Canal Zone, 
Outer Continental Shelf lands defined 
Outer Continental Shelf Lands Act 
1331-1343) 


includes any State of the 


and 
in the 
(43 U. S.< 

“§ 401.3. 


any 


‘Industry affectng commerce’ 
business, or industry in 
a labor dispute would 


the tree 


means activity, 
Ww hich 
commerce or 


and includes any activity 


commerce or in 
hinder or obstruct 
flow of commerce 
or industry ‘affecting commerce’ within the 
meaning of the Labor Management Rela 
tions Act, 1947, as amended, or the Railway 


Labor Act, 
“§ 401.4. 


individuals, 


as amended 


‘Person’ includes one or more 
labor organizations, partnerships, 
associations, corporations, legal represent 
mutual 


trusts, unincorporated organizations, 


atives, companies, joint-stock com 


panies, 
trustees, trustees in bankruptcy, or 
“§$ 401.5. 
group or 
industry 
with respect to employees el 


receivers 


‘Employer’ means any employe 


or any association of employers 
engaged in an affecting commerce 
(a) which is, 
gaged in an industry affecting commerce, an 
any law ot 


employer within the meaning of 
employ 


the United States relating to the 
ment of any employees or (b) which 
deal with any labor organization concerning 


may 


grievances, labor disputes, wages, rates of 


pay, hours of employment, or conditions ot 
work, and includes any person acting di 
rectly or indirectly as an employer or as an 


agent of an employer in relation to an em- 
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include the United 
owned by 


does not 


ployee but 


States or any wholly 
the Government of the United States or any 


state Tr 


corporation 


political subdivision thereof 


“S$ 401.6. 


employed by an 


means any individual 


‘i:mployee’ 
employer, and includes any 
work has ceased as a con 


connectio with, 


individual whose 


sequence Of, or in an\ 


current labor dispute or because of any un 


fair labor practice or because of exclusion 


or expulsion from a labor organization i 
inconsistent 


Act 


manner or for reason 


this 


any any 


with the requirements ol 


“§ 401.7. ‘Labor dis 


troversy concerning terms, 


pute’ includes any con 


tenure, or condi 


ms of employment, or concerning the 


association or representation of persons In 


negotiating, fixing, maintaming, changing, 


or seeking to arrange terms or conditions 


of employment, regardless of whether the 
disputants stand in the proximate relation 


of employer and employee 
“§ 401.8. ‘Trusteeship’ means any 


ship, trusteeship, or other method of 


recelvel 
super 
vision or control whereby a labor organizatior 
suspends the autonomy otherwise available 
to a subordinate body u onstitution 


| 
or bylaws 


“§ 491.9. 


labor 


‘Labor ’ 


organization 


Janizatt means a 


engaged in an industry 
affecting commerce and includes any organi 


kind, 


committee, 


zation of any any agency, or employee 


representation group, associa 
tion, or plan so engaged in which employees 
participate and which exists for the purpose, 
in part, ot dealing with employ 


disputes, 


in whole or 


ers concerning grievances, labor 
} 


wages, rates of pay, hours, or other terms 


or conditions of employment, and any con 
terence, general committee, joint or system 
joint council so engaged which is 
international 


State o1 


board, or 
national or 


labor organization, other 


subordinate to a 
than a 
local central body. 

“$401.10. A 


deemed to be 


shall be 


engaged in an industry affect 


labor organization 
ing commerce it it- 

“(a) Is the certified representative of em 
ployees under the provisions of the National 
Act, as amended, or tie 
LaboryAct, as amended; o1 


Labor Relations 


Railway 


“(b) Although not certified, is a national 
or international labor organization or a local 
labor recognized oT 


organization acting as 


the representative of employees of an em- 
ployer or employers engaged in an industry 
affecting commerce; or 


Has chartered a local labor organi- 


body which is 


(c) 
zation Or 


Rank and File 


subsidiary repre- 


senting or actively seeking 
employees of employers withi 
ot paragraph (a) or (b) 


d) Has 


ition 


been chartere¢ 


Lanz: representing 
to represent employees w 


(b) 


linate body tl 


of paragraph (a) or 
or subor« roug! 
membershiy 


labor 


h employees may 
affiliated 


enjoy 


“ome with such 


Is a 


system 


conterence, general committee, 


joint o1 board, or joimt council 


international 


lab« T 


affect 


subordinate to a national or 
which includes a 


labor organization, 


ganization engaged in industry 


within the 


an 
meaning otf any ol 
this 


central 


ing commerce 


preceding paragraphs of section, 


than a State or local body 


“§ 401.11. 
1 by 


‘Secret ballot’ means the expres 


ballot, voting machine, or otherwise 


event by proxy, ota choice wit! 


to any election or vote taken upon 


ast uch a manner 


expressing h ch 


any matter, which its ¢ 


that the person nce can 


identified l 


not be with the choice expressed 


“§ 401.12. 


ation 


which a lal rgant 


‘Trust in 


interested’ me: a trust or other 
fund or organization (a) which was created o1 
established by a labor 
the 


the 


organization, or one 


trustees or one 


body of 


or more or 
members of governing 
selected or appointed by a labor organiza 
and (b) a primary purpose of which is 


the 


tion, 


to provide benefits for members of such 


labor organization or their beneficiaries 


“§$ 401.13. ‘Labor relations consultant’ means 


any person who, for compensation, advises 


or represents an employer, employer organi 
zation, or labor organization concerning em 
concerted activities, of 


ployee organizing, 


collective bargaining activities 


“§ 401.14. 


officer, any person authorized to perform the 


‘Officer’ means any constitutional 


functions of president, vice president, secre 


tary, treasurer, or other executive functions 


of a labor organization, and any member 


of its 
body 
“§ 401.15. 


standing’, 


executive board or similar governing 


‘Member’ or ‘member m good 


when used in reference to a labor 


organization, includes any who has 


fulfilled the requirements for membership in 


person 


such organization, and who neither has vol 


untarily withdrawn from membership not 
has been expelled or suspended from mem 
bership after appropriate proceedings consistent 
lawtul of the constitution 


and bylaws of such organization 


with provisions 
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“§$ 401.16. ‘Secretary’ means the Secretary 
of Labor. 


“§ 401.17. ‘Act’ means the Labor-Manage 


ment Reporting and Disclosure Act of 1959. 
“§ 401.18. ‘Bureaw 


Labor-Management Reports, United States 
Department of Labor.” 


means the Bureau of 


f hag Secretary of Labor, acting under 
the authority of Sections 208 and 301(a) 
and (b) of the new act, issued the 
following regulations on September 24, 1959, 


also 


affecting labor organization trusteeship re- 
ports 


“§ 408.1. 
Every labor 
sumes trusteeship over any 
organization shall file with the Commissioner, 
Bureau of Labor-Management Reports, United 
States Department of Labor, Washington 
25, D. C., within 30 days after September 14, 
1959, or the such trustee 


ship, whichever is later, a signed by 


Trusteeship Report. 
which 
subordinate 


Initial 
organization has or as- 


labor 


Imposition of any 
report 
its President and Treasurer, or correspond 
ing principal othicers, as well as by the trus- 
tees of such subordinate labor organization 
mrormation 


contaming the tollowing 


“(a) The and address of the sub 


ordinate organization; 
“(b) The 

was established; 
“(c) A detailed 

or reasons for establishing or continuing the 


name 


date on which the trusteeship 


statement of the reason 


trusteeship; 


“Cd) The 


tion by the membership of the 


nature and extent of participa- 
subordinate 
of delegates to 


regular or 


organization in the selection 


represent such organization in 


special conventions and other policy-deter- 
mining bodies and in the election of officers 
of the labor organization which has assumed 
trusteeship over such subordinate organiza 
tion; and 


“(e) A full and complete account of the 


financial condition of such subordinate or- 


ganization as of the time trusteeship was 


assumed over it 


“Tf a statement of the financial condition of 
the rganization was prepared 
as of assumption of the 
comprehensive 


subordinate 
the time of the 
trusteeship, upon a 
audit conducted in accordance with accepted 
standards of auditing, and certified to by 
an independent certified or licensed public 
be submitted in lieu of 


based 


accountant, it may 
the foregoing account of the financial con- 
dition of such organization provided only 
that the sufficient detail to 
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statement is in 


present a full and complete account of the 
condition of the subordinate or- 


time the 


financial 
ganization as of the trusteeship 
was assumed over it 


“§ 408.2. Semiannual Trusteeship Report. 
Every labor organization required to file 
an initial report under Section 301(a) of the 
Act and $08.1 of this Part, there- 
during the continuance of trusteeship 
labor organization, 


said Bureau semiannually, 


Section 
atte! 
over the subordinate 
shall file with the 
and not later than six months after the due 
date of the initial trusteeship report, a semi 
containing the 
intormation 301(a) ot 
the Act and this Part, 
except for the information required by para 


trusteeship report 
section 


408.1 ot 


annual 
required by 
Section 


graph (5) of this section of each relating to 
f the subordinate 


trusteeship was 


the financial condition « 


organization as of the time 


assumed over it 


“S$ 408.3. 
Report. 
teeship, the 


Annual Trusteeship Financial 


During the continuance of a trus 


labor organization which has 
assumed u hip over a= subordinate 
1 


shall file with the said 
of the subordinate labor 


rganization, 
behalt 
organization the annual 
qu red by 

103 [not yet 
signed by the President and 


labor 
Bureau on 
financial report re 
Section 201(b) of the Act and 
issued | of this Chapter, 
corresponding principal officers of the labor 
1 


organization which has assumed such trustee 


ship, and the of the subordinate 


I 


labor organization 


“§ 408.4. Personal Responsibility of Sig- 
natories of Reports.—Each individual re 
lired to sign a report under 
ot the Act 
personally responsible for 
statement 


false 


Section 301(a) 
Part shall be 


filing of sucl 


and under this 


contained 


report and for any 


which he knows to be 


therein 


“§$ 408.5. Maintenance and Retention of 
Records. required to file any 
under shall 
ords on the matters required to be reported 
detail the 


Every 
this Par 


person 
maimtain rec 


report 


which will provide in sufficient 


information and data from 
which the filed with the 


verified, explained or clarified, and 


necessary bas 


documents Bureau 
ay he 


} 


( iecked tor accuracy and completeness, and 


shall include vouchers, worksheets, receipts, 
and shall keep 
examination tor 


atter 


and applicable resolutions, 


such records available for 


a period of not less than five years 
the filing of the 


information which they contain. 


“S$ 408.6. 
of Reports.—F very 


documents based on the 


Dissemination and Verification 
labor organization re 
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quired to submit a report under Section 
301(a) of the Act and under this Part shall 
make available the information required to 
be report to all of its 
members, labor organization 
a duty to 
to ex 


accounts 


contained in such 
such 


be 


for 


and ev ery 


shall 


member 


under 
just 


and its ofhcers 


permit such cause 


amine any books, records, and 


necessary to verify such report 


Communica- 
this 
at- 


“$408.7. Attorney-Client 
tions Exempted.— Nothing contained i 
Part shall be require an 
torney who is a 
of the ot State, to 
report required to be filed 
Section 301(a) 


construed to 
standing 


member in good 
in any 
pursuant to the 
of the Act and 


which was law 


bar any include 


provisions ot 
of this Part any information 


communicated to such attorney by any 


the 


fully 


ft | clients 1 course of a legitimate 


attorney-client relationship 


Report of Officers and Em- 
Labor Organizations. Each 
subordinate rganization, 


“S$ 408.8. 
ployees of 
trustee of a labor 


or otherwise perform 


authorized to perform 


r executive functions of such organization, 
shall file with the 
the information required by 


the Act Part 404 [not 


his Cl except 


ontaining 
202 ot 


ot 


Bureau a report ¢ 


section 


and vet issued] 


apter as otherwise therein 


provided 


“$408.9. Publication of Reports Required 
by This Part.—In examination 
ol report o1 filed 
Act 
the 


spection and 
othe document 
301(a) of the 
Part, 
f copies tl 


shi 


any as 
and 


fur 


required by Section 
and 
ereol 


them, 


publi at 
this Part 
Sec 


requirement 


the remaining regula 


trusteeships, and, it appearing 
substantial 


the 


initial reports of 
being as of 
required to 
14, 1959, I 


procedure 


usteeships 


} 
aki Act 


October 


in 


are he 


an find 


public thereon an 


| 
required 


date, otherwise 
Administrative Proce 


1003). 


delayed effective 
section ! he 
Act 5 " 
and impr 
the 
by 


made 


by 


dure are unnecessary 
and good therefor 
Part, 


Procedure 


cause 


regulations in this as 


Administrative 


existing, 
authorized the 
\c t, 


the 


Rank and File 


are effective upon publication in 


Federal Register. 


authority of 
of 


NDER 
(b) and 
Secretary Mitchell 
regulations on September 
labor 


the 
208 the 
issued 
9) 
the 


ing reports ol 


“§$ 406.1. Definitions.—As 


part the terms 


“(a) 
include any person or 
pertorm, or otherwise 


executive tunctions of any ent 


le or in part in the perfé 


activities described in section 


cale ndat 

W here 
period 
a previously 

| resultant 


consecutive 
calendar year 
Veal 


a new fiscal 


caicndal 


cs ablishe 


203(b) 
egulations in this p 
§ 406.2. Initial Report.—| 


pursuant to 1\ izreement 


ment 


rcise, 


the manner 


ind 


LAlliz¢ 


lie 
is engaged in 


detailed statement 


rms and cor ity 


‘ 


irrangemen 


W here any 


Is, 


“(d) 
rangement 


tained in any writter 


new 


the 


persons 


sections 


authorize 


ity eng 


rmance 


203(b 


) 


labor 
following 
1959, concern 


‘Corresponding principal officers’ 


dn 


ed in 


rT 


203 


+] 


relations consultants 


act, 


performing, principal 





letter, or other written instrument, or has 


been otherwise wholly or partially reduced 


to writing, a copy of any such contract, 
memorandum or other writing shall be filed 
with this report; 

“(e) The name and address or names and 
addresses of the employers with whom such 
agreement or arrangement was made; 

“(f) The 
taken pursuant to 
rangement; 


nature of the activites under- 
such agreement or ar- 


“(g) The extent to which such activities 
have been carried out at the time the report 
is filed; 

“(h) The period over which such activities 
are to be carried out pursuant to the agree- 
ment or arrangement; 

“(i) The object or objects of such activi- 
ties; 

“(j) Identification of the employees ot 
groups of employees who are to be per- 
agreement or ar- 


suaded pursuant to the 


rangement; 


“(k) Identification of the employees, groups 


of employees or labor organizations, or both, 


involved in a labor dispute, concerning whose 
activities information is to be supplied the 
employer of such employees, pursuant to 


the agreement or arrangement 


“$406.3. Annual Reports.—FEvery 
son required to make a report under Sec- 
tion 406.2 shall file annually thereafter, with 
respect to each fiscal year during which 
payments were made as a result of such an 
arrangement, a report with 
president 


per- 


agreement or 
the Bureau, 
treasurer or corresponding principal officers, 


signed by its and 


containing a statement of all 

“(a) Receipts of any kind received directly 
or indirectly from employers on account ot 
labor relations advice or services, designat- 
ing the sources thereof; and 


Disbursements of any kind made 
indirectly in connection with 
such and the purposes thereof 
Such report shall be filed within ninety 
days after the end of such person’s fiscal 
year during which payments were made as 


“(b) 
directly or 
services 


a result of such an agreement or arrange 
ment; except that such 
subject to this section for only a portion 
a fiscal year (because the date of 


where person is 
of such 
enactment of the Act (September 14, 1959) 
occurred during such person’s fiscal year 
or such person becomes subject to the Act 
such person may 
entire fiscal 


during his fiscal year), 
consider that portion as the 
year in making the report herein required. 
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“§ 406.4. Persons Excepted from Filing 
Reports.—Nothing contained in this part 
shall be construed to require: 
person to file a report under 
was a party to an 
of the kind de- 


“(a) Any 
this Part 
agreement Or arrangement 
Section 406.2; 


unless he 


scribed in 
“(b) Any person to file a report covering 
the services of such person by reason ot 
his giving or agreeing to give advice to an 
agreeing to 
court, 
arbi- 


representing or 
before any 
tribunal of 


employer or 
represent an employer 
administrative 
tration or engaging or 
bargaining on 


agency, or 
agreeing to engage 
in collective behalf of an 
employer with respect to wages, hours, o1 
other terms or conditions of employment 
or the negotiation of an agreement or any 
question arising thereunder; 


“(c) Any 
employee of an employer to file a report 


regular officer, supervisor, o1 


in connection with services rendered to 


such employer; 

“(d) An member in 
good standing of the State, to 
include in any report filed 
pursuant to the provisions of this part any 


who is a 
bar of any 


attorney 
required to be 


information which was lawfully communi 
cated to such attorney by any of his clients 


in the course of a legitimate attorney-client 


relationship. 


“$406.5. Retention of Records.—Every 
required to file any report undet 
section 203(b) of the Act and under this 
part shall maintain records on the matters 
required to be reported which will provide 
detail the 
formation and 
ments filed 
verified, explained or clarified, and checked 
for accuracy and and shall 
include vouchers, worksheets, receipts, and 
applicable resolutions, and shall keep such 
examination for a 


person 


basic in 
docu 


in sufficient necessary 
which the 


may be 


from 
Secretary 


data 


with the 
Cc unpleteness, 
records available for 


period of not less than five 
filing of the documents based on the 


years after the 
infor- 


mation which they contain. 


Personal Responsibility of Sig- 


individual re- 


“§ 406.6. 
natories of Reports.—Each 
quired to file a report under section 203(b) 
of the Act this part shall be 
personally responsible for the filing of such 
statement contained 


and under 
report and for any 
therein which he knows to be false. 


“§ 406.7. Dissemination and Verification 
of Reports.—Every labor organization re- 
quired to submit reports under section 203 
(b) of the Act under this part shall 
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make available the information required t 
be contained in such reports to all of its 
members, and every such labor organization 
officers shall be under a duty to 
permit member for just cause to ex 
amine any books, 
necessary to verify such reports. 


and its 
such 


records, and accounts 


“§$ 406.8. Publication of Reports Required 
by This Part.—Inspection and examination 
of any report or other filed is 
required by section 203(b) of the Act and 


document 
under this part, and the furnishing by the« 
copies thereot to any 
requesting them shall be 
provisions of Part 407 of this chapter. 


Bureau ot person 


governed by the 


and publication of the 
this part, except tor 


Since the form 

reports prescribed in 

the report provided by section 406.2 thereot, 
form and publication 

203(b) of the Act, the 


follow the require 


ments of section 
remaining regulations only declarmg provi 
Act, either applicable to of 
trom the reporting 


203(b), and, it 


sions of the 
constituting exceptions 
requirements of tts section 
appearing that initial reports of an indeter 
coming within 


number of persons 


minate 
the provisions of such section and of this 
required to be filed not than 
1959, I find that 
thereon and delayed effective 
date, otherwise provided by section 4 of the 
Procedure Act (5 U. S. ¢ 
unnecessary and impractical, and 
regulations in 


Administra 


made effective upon 


part are later 


October 14, public 


notice, 


proce dure 


Administrative 
1003), are 
good cause theretor existing, 
as authorized by the 
Act, are 


Fede ral 


this part, 
tive Procedure 


publication in the Register 


Steel Strike Injunction Upheld 


The Third Circuit affirmed the injunction 
against the steel strike but extended 
the stay of execution. 
decision on October 
Appeals for 
constitutionality 


In a two-to-one 
the United States 
Third Circuit upheld the 
of the Taft-Hartley Act’s delegation of au 
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§§ 176-180, do not purport to determine the 
merits of a labor dispute or t 
strike by judicial order. The statute merely 
authorizes court temporarily to suspend 
a strike of a certain nationally very harm 
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In Future Issues... CARD 


lajt-Hartley Amendments Vhere is no doubt about it <> 


(Organized labor doesn’t lke the new labor law. Union officials ¢€ ) 


have made gloomy predictions of the future, but what can 
labor really expect from the Labor-Management Reporting ae 
and Disclosure Act of 19597 We will have an article in a 


Mail Today for Handy Guide 


forthcoming issue which will take up this problem; it will 


especially deal with the effects on labor of the amendments to 

the Taft-Hartley Act contained in Tithe VII. The author is to New 1959 
Samuel Harris Cohen, whose article will complement the one Labor Low 
in the current issue by Harry H. Rains. Mr. Cohen is an 


attorney in New York City 


Vecertification \ woman has the right to change het 
mind; employees also have the same privilege. One change 


that employees are entitled to is that of rejecting their chosen 





ILL 


bargaining agent. Under the right conditions a union can 
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PERMIT NO. 57 
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decertified o1 repudiated \When this occurs, what happens to 


the rights and obligations conferred by the collective bargain 








ing agreement and what happens to the money which the 
union has collected from the employees’ An article next 
month will discuss the positions on this subject of both the 
NLRB and the courts. The author is an acting assistant pro 
fessor of the Graduate School of Business Administration at 
the University of California in Los Angeles, Harold C. Petro 


Witz 


Strikes \ strike is a@ means of exerting economic pres 


sure on an employer to compel him to accede to the demands 


CHICAGO 46. ILL. 


of his employees It has become a potent Weapon in the hands 
of labor in its battle for wages, hours, working conditions, et 

and since a strike has an obvious economic aspect, Most of us 
are accustomed to think of its causes as being primarily eco 
nom Hlowever, we have an article scheduled for the next 
issue Which looks at the matter from a different point of view 


It deals with the psychoanalytic motivations behind strikes 


4025 W. PETERSON AVE 


Che author is Joel Morris, who discusses Freudian and Adlet 


ian theories which he believes are applicable to strike behavior 
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